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Regional Freedom of Information Officer

U.S. EPA,

Region 2

290 Broadway

26th Floor

New York,

New York 10007-1866

Re: Freedom of Information Act Request

To Whom It May Concern:

Pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552 et seq., we hereby
request documents pertaining to the civil action, United States of America v. The Municipality of
San Juan et al.,, Case No. 3:14-cv-01476 (the “Action”), including, but not limited to, the
following documents and/or information identified in the Complaint® filed in this Action:

All studies, reports, and investigatory findings and analyses conducted or prepared by
the United States Environmental Protection Agency (“EPA”) or on EPA’s behalf
regarding the assessment of any adverse human health impact or contamination of the
drinking water within the Commonwealth of Puerto Rico resulting from Defendants’?
unauthorized discharge of raw sewage and/or pollutants into the following navigable
waters identified in the Complaint: (1) Martin Pena Channel; (2) Los Corozos
Lagoon; (3) Puerto Nuevo Channel; (4) Rio Piedras River; (5) Buena Vista Creek; (6)
Sabana Llana Creek; (7) Dona Ana Creek; (8) Mongil Creek; (9) Del Ausubo Creek;
(10) Josefina Creek; (11) San Anton Creek; (12) San Jose Lagoon; and (13) Buena
Vista Creek;? and

! Enclosed as Exhibit A is a true and correct copy of the Complaint.

2 For the purpose of this FOIA request, “Defendants” include all defendants named in the Complaint, which include
the Municipality of San Juan, the Puerto Rico Department of Natural and Environmental Resources, the Puerto
Rico Department of Transportation and Public Works, and the Commonwealth of Puerto Rico. See Ex. A, Compl.

11 10-22.

® See Ex. A, Compl. 11 68-80.
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All sampling conducted and reports prepared by EPA or on EPA’s behalf in
connection with EPA’s investigation of any adverse human health impact or
contamination of the drinking water within the Commonwealth of Puerto Rico
resulting from Defendants’ unauthorized discharge of raw sewage and/or pollutants
into the navigable waters identified in the Complaint, including, but not limited to:
(1) the “August 2006 Sampling Inspection”; (2) the “CSA Report”; (3) the “March
2011 Sampling Event”; the (4) the “June 2011 Reconnaissance Inspection”; (5) the
“Spring 2012 Reconnaissance Inspections”; (6) the “May 2012 DNER Sampling
Event”; (7) the “Summer/Fall 2012 Reconnaissance Inspections”; (8) the “2012 San
Juan Sampling Events”; (9) the “December 2012 DNER Sampling Event”; and (10)
the “2013 Reconnaissance Inspections.”

We respectfully request that you respond to this FOIA request within 20 days, as required
by 5 U.S.C. § 552(a)(6)(A). If the volume of material responsive to this request is so
voluminous as to constitute “unusual circumstances” under 5 U.S.C. § 552(a)(6)(B)(iii), please
contact me to discuss producing it in a staged fashion so that responsive information may be
produced as it is available.

If necessary, we are willing to pay reasonable fees to accommodate efforts associated
with the production of the requested information. Please do not hesitate to contact me if you
have any questions regarding this FOIA request.

Thank you in advance for your assistance with this matter.

Sincerely,

Sonia H. Lee

Enclosure

* See Ex. A, Compl. 1 57-72.
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UNITED STATES DISTRICT COURT
DISTRICT OF PUERTO RICO

UNITED STATES OF AMERICA,
Plaintiff,

V. CIVIL ACTION NO.
THE MUNICIPALITY OF SAN JUAN,
THE PUERTO RICO DEPARTMENT OF
NATURAL AND ENVIRONMENTAL
RESOURCES, THE PUERTO RICO
DEPARTMENT OF TRANSPORTATION
AND PUBLIC WORKS, and THE
COMMONWEALTH OF PUERTO RICO,

Defendants.

vvvvvvvvv'vvvvvvv

COMPLAINT

The United States of America (“United States™), by the authority of the Attorney General
of the United States, acting on behalf of the Administrator of the United States Environmental

Protection Agency (“EPA”), alleges as follows:

NATURE OF THE ACTION

1. " This civil action is brought against the Municipality of San Juan, Puerto Rico
(“San Juan”) pursuant to Sections 309(b) and (d) of the Clean Water Act (“Act”), 33 U.S.C. §§
1319(b) and (d), for injunctive relief and civil penalties for unauthorized, iliegal and persistent
discharges of pollutants in violation of Section 301 of the Act, 33 U.S.C. § 1311, and violations

of the November 6, 2006 National Pollution Discharge Elimination System General Permit for
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Discharges from Small Municipal Separate Storm Sewer Systems (“MS4 General Permit”). A
true and correct copy of the MS4 General Permit is attached hereto as Exhibit 1.

2. This civil action is brought against the Puerto Rico Department of Natural and
Environmental Resources (“DNER?), pursuant to Sections 309(b) and (d) of the Clean Water Act
(“Act™), 33 U.S.C. §§ 1319(b) and (d), for injunctive relief and civil penalties for unauthorized,
illegal and persistent discharges of pollutants in violation of Section 301 of the Act.

3. This civil action is brought against the Puerto Rico Department of Transportation
and Public Works (“DTPW™) pursuant to Sections 309(b) and (d) of the Clean Water Act |
(“Act™), 33 U.S.C. §§ 1319(b) and (d), for injunctive relief and civil penalties for unauthorized,
illegal and persistent discharges of pollutants in violation of Section 301 of the Act, 33 U.5.C. §
1311, and violations of the MS4 General Permit attached as Exhibit 1.

4. This civil action is also brought against Defendants pursuant to Section 504 of the
Act, 33 U.S.C. § 1364, to require Defendants to take such action as may be necessary to abaté
the imminent and substantial endangerment to the health and welfare of persons presented by the
Defendants’ discharges of pollutants.

5. Based upon observations and results of sampling, Defendants have created and
maintained an imminent and substantial endangerment to human health or welfare and
Defendants have also violated the Act in a number of ways, including, but not limited to: San
Juan’s violation of its MS4 General Permit requirements, including discharging unpermitted non-
storm water to waters of the United States and failing to fully implement an adequate Storm
Water Management Program by November 6, 2011; DNER’s unpermitted discharges of

pollutants from at least three of its pump stations; and DTPW’s violation of its MS4 General
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Permit requirements, including discharging unpermitted non-storm water to waters of the United
States.

JURISDICTION, AUTHORITY, AND VENUE

6. This Court has jurisdiction over the subject matter of this action and the parties
pursuant to Sections 309(b), (d), and/or 504(a) of the Act, 33 U.S.C. §§ 1319(b), (d), and/or
1364(a), and pursuant to 28 U.S.C. §§ 1331, 1345 and 1355.

7. Venue is proper in this judicial district pursuant to Section 309(b) of the Act, 33
U.S.C. § 1319(b), and 28 U.S.C. §§ 1391(b) and 1395.

8. Notice of the commencement of this action has been given to the Commonwealth
of Puerto Rico pursuant to Section 309(b) of the Act, 33 U.S.C. § 1319(b).

PLAINTIFF

9. Plaintiff is the United States of America, acting by the authority of the Attorney

General and on behalf of the Administrator of the EPA.

DEFENDANTS

10.  Defendant San Juan is a “municipality” within the meaning of Section 502(4) of
the Act, 33 U.S.C. § 1362(4).

11. San Juanis a “persoh” within the meaning of Section 502(5) of the Act, 33 U.S.C.
§ 1362(5) because it is a “municipality.”

12. San Juan owns and/or operates a Municipal Separate Storm Sewer System
(“MS4”) in the Municipality of San Juan.

13.  Defendant DNER is an executive department of the Commonwealth of Puerto

Rico (“Puerto Rico™) under the Laws of Puerto Rico, P.R. Ann., Title 3, § 152.
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14.  DNER is a “person” within the meaning of Section 502(5) of the Act, 33 U.S.C. §
1362(5).

15. DNER owns and/or operates several storm water pump stations in Puerto Rico,
including the Baldorioty de Castro, De Diego and Stop 18 pump stations, as described in greater
detail below.

16.  Defendant DTPW is an executive department of Puerto Rico under the La\;vs of
Puerto Rico, P.R. Amn., Title 3, § 411.

17. DTPW is a “person” within the meaning of Section 502(5) of the Act, 33 U.S.C. §
1362(5).

18.  DTPW owns and/or operates an MS4 with certain functions performed by and
through subsidiary agencies, authorities or directorates, including but not limited to the Highway
and Transportation Authority and the Public Works Directorate.

19.  Portions of DTPW’s MS4 are located within the municipal boundaries of San
Juan, including but not limited to those sewers servicing Puerto Rico State Roads PR-25, PR-26,
and PR-37.

20. Section 309(e) of the Act, 33 U.S.C. § 1319(e), provides:
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Whenever a municipality is a party to a civil action brought by the United States under
this section, the State in which such municipality is located shall be joined as a party.
Such State shall be liable for payment of any judgment or any expenses incurred as a
result of complying with any such judgment entered against the muricipality in such
action, to the extent that the laws of that State prevent the municipality from raising
revenues needed to comply with such judgment.

21.  Puerto Rico is a “State” for the purposes of Section 502(3) of the Act, 33 U.5.C.
§1362(3).

22, Puerto Rico is joined in this action pursuant to Section 309(¢) of the Act, 33
U.S.C. § 1319(e) and because DNER and DTPW are instrumentalities of Puerto Rico.

STATUTORY AND REGULATORY BACKGROUND

23, Section 301(a) of the Act, 33 U.S.C. § 1311(a), prohibits the discharge of any
pollutants into navigable waters of the United States by any person except in compliance with
the requirements of that section, including as authorized by and in compliance with a National
Pollutant Discharge Elimination System (“NPDES™) permit issued pursuant to Section 402 of the
Act, 33 U.S.C. § 1342,

24. Section 502(12) of the Act, 33 U.S.C. § 1362(12), defines the term “discharge of
a pollutant” to mean, among other things, “any addition éf any pollutant to navigable waters

3

from any point source . . ..

25. Section 502(5) of the Act, 33 U.S.C. § 1362(5), defines the term “person” as: “an
individual, cofporation, partnership, association, State, municipality, commission, or political
subdivision of a State or any interstate body.”

26.  Section 502(6) of the Act, 33 U.S.C. § 1362(6), defines the term “pollutant” to
include sewage, biological materials, and municipal waste.

217. Section 502(7) of the Act, 33 U.S.C. § 1362(7), defines the term “navigable

waters” to be “waters of the United States, including its territorial seas.” EPA regulations
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promulgated pursuant to the Act define the term “waters of the United States” to include, among
other things: (1) all waters which are currently used, were used in the past, or may be susceptible
to use in interstate or foreign commerce, including all waters which are subject to the ebb and
flow of the tide; (2) all interstate Wéters; (3) all other wéters such as intrastate lakes, rivers and
streams (including intermittent streams), the use, degradatidn, or destruction of which would
affect or could affect interstate or foreign commerce; (4) tributaries of waters of the United
States; and (5) certain wetlands (including wetlands adjacent to these waters). 40 C.F.R. § 122.2.

28.  Section 502(14) of the Act, 33 U.S.C. § 1362(14), defines the term “point source”
as “any discernible, confined and discrete conveyance, including, but not limited to, any pipe,
ditch, channel, tunnel, conduit, well, or discrete fissure from which pollutants may be
discharged.”

29.  Under Section 402(a) of the Act, 33 U.S.C. § 1342(a), the Administrator of the
EPA (“Administrator’”) may issue a NPDES permit that authorizes the discharge of pollutants
into waters of the United States, provided that all discharges meet the applicable requirements of
Section 301 of the Act, 33 U.S.C. § 1311, or such other conditions as the Administrator
determines are necessary to carry out the provisions of the Act.

30.  Section 402(p) of the Act, 33 U.S.C. § 1342(p), sets forth the requirements for the
discharge of storm water, including discharges of storm water from MS4s.

31. 40 C.F.R. §122.26(b)(8), defines an MS4 as a “conveyance or system of
conveyances (including roads with drainage systems, municipal streets, catch basins, curbs,
gutters, ditches, man-made channels, or storm drains): (i) owned or operated by a city, town,
borough, county, parish, district, association, or other public body (created by State law) . . . that

discharges into waters of the United States; (ii) designed or used for collecting or conveying
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storm water; (iii) which is not a combined sewer; and (iv) which is not part of a Publicly Owned
Treatment Works. . .”

32. 40 C.F.R. § 122.26(b)(16)(ii) defines a “small municipal separate storm sewer
system,” in part, as “not defined as ‘large’ or ‘medium’ municipal separate storm sewer systems
pursuant to paragraphs (b)(4) and (b)(7) of this section, or designated under paragraph (2)(1)(v)
of this section.”

33, Pursuant to 40 C.F.R. § 122.32(a)(1), all small MS4s located in an “urbanized
area” (as determined by the latest Decennial Census by the Bureau of Census) are re gulated
small MS4s. 40 C.E.R. § 122.33(a) and (b) require operators of regulated small MS4s to seek
authorization to discharge under the applicable NPDES general permit issued by the permitting
authority, by submitting a notice of intent for coverage under such permit.

34, Section 309(b) of the Act, 33 U.S.C. § 1319(b), auf.horizes the Administrator té
commence a civil action for appropriate relief, including a permanent or temporary injunction
when any p—erson violates, among other things, Section 301, 33 U.S.C. § 1311, or violates any of
the terms or conditions of an NPDES permit, issued pursuant to Section 402 of the Act, 33
U.S.C. § 1342.

35.  Section 309(d) of the Act, 33 U.S.C. § 1319(d), provides that any person who
violates, among other things, Section 301 of the Act, 33 U.S.C. § 1311 or violates any of the
terms or conditions of an NPDES permit issued pursuant to Section 402 of the Act, 33 U.S.C. §
1342, shall be subject to a civil penalty not to exceed $25,000 per day for each violation.

36.  Pursuant to the Federal Civil Penalties Inflation Adjustment Act of 1990 (28
U.S.C. § 2641 note: Pub. L. 101-410, enacted October 5, 1990; 104 Stat. 890), as amended by

the Debt Collection Improvements Act of 1996 31 U.S.C. § 3701 note: Pub. L. 101-134, enacted
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April 26, 1996, 110 Stat. 1321), EPA promulgated the Civil Monetary Penalty Inflation
Adjustment Rule. Under that rule, EPA may seek civil penalties of up to $32,500 per day for
each violation occurring after March 15, 2004 through January 12, 2009, up to $37,500 per day
for each violation occurring after January 12, 2009 through December 6, 2013, and up to
$37,500 per day for each violation occurring after December 6, 2013. See 61 Fed. Reg. 69,364
(Dec. 31, 1996); 69 Fed. Reg. 7,121 (Feb. 13, 2004); 73 Fed. Reg. 73,345 (Dec. 11,2008); 78
Fed. Reg. 66,643 (Nov. 6, 2013).

37. Section 504(a) of the Act, 33 U.S.C. § 1364(a), authorizes the Administrator to
commence a civil action for injunctive relief upon receipt of evidence that a pollution source or
combination of sources is presenting an imminent and substantial endangerment to the health or

welfare of persons.

GENERAL ALLEGATIONS

38. On or about September 2, 2006, pursuant to Section 402 of the Act, 33 U.S.C. §
1342, EPA issued the NPDES General Permit for Discharges from Small MS4s, effective
November 6, 2006 (“MS4 General Permit”).

39, Under Section 6.2 of the MS4 General Permit, the permit expired on November 6,
2011, but remains in full force and effect because EPA has not replaced or re-issued it or
determined that it will not be replaced or reissued.

40. Under Section 1.5.1 of the MS4 General Permit, all regulated small MS4s must
submit a notice of intent to be covered under the permit, or to apply for an individual permit by

February 5, 2007.
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Municipality of San Juan’s System

41.  San Juan owns and operates a small MS4 in Puerto Rico that flows into various
bodies of water including bodies of water within and comprising the San Juan Bay Estuary.

42.  The San Juan Bay Estuary is a federally-identified national estuary under Clean
Water Act Section 320, 33 U.S.C. § 1330, indicating that it has been recognized as an estuary of
national significance and is subject to comprehensive conservation management.

43, San Juan’s MS4 includes but is not limited to the Barrio Obrero Pump Station;
storm sewers on Calle 10 and Calle 13 south of Avenida Rexach; the Buena Vista Santurce
Pump Station (“Buena Vista Pump Station”); storm sewers that discharge to the Puerto Nuevo
Channel, the Martin Pefia Channel, San Jose Lagoon, Buena Vista Creek, and the Rio Pied;as
River; and storm sewers tributary to the DNER Baldorioty de Castro Pump Station, storm sewers
tributary to the DNER Stop 18 Pump Station, and storm sewers tributary to the DNER De Diego
Pump Station.

44.  San Juan’s MS4 is intended to convey storm water runoff to surface waters to
prevent flooding during wet weather events.

45.  San Juan’s MS4 is a regulated small MS4 pursuant to 40 C.F.R. § 122.32(a)(1).

46. San Juan submitted its notice of intent to have discharges from its MS4 covered
under the MS4 General Permit on March 7, 2008.

47.  The MS4 General Permit at Sections 1.3.1 and 1.4 does not authorize San Juan to
discharge non-storm water from its MS4 unless the non-storm water discharges are among
particular exceptions listed in the MS4 General Permit, including landscape irrigation, diverted

stream flow, groundwater, dechlorinated swimming pool discharges, and street wash water.
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DTPW'’s System

48.  DTPW owns and operates a small MS4 in Puerto Rico a portion of which flows
into San Juan’s MS4 storm sewers and/or DNER pump stations, which ultimately discharge to
* various bodies of water including bodies of water within and comprising the San Juan Bay
Estuary.

49,  DTPW’s MS4 includes storm sewers constructed and operated as part of
transportation related infrastructure in Puerto Rico, including but not limited to storm sewers that
service the Baldorioty de Castro Expressway (PR-26) (formerly known as thé North
Expressway), De Diego Avenue (PR-37), and Ponce de Leon Avenue (PR-25), storm sewers
tributary to the DNER Baldorioty de Castro Pump Station, storm sewers tributary to the DNER
Stop 18 Pump Station (also known as Barriada Figueroa Pump Station), and storm sewers
tributary to the DNER De Diego Pump Station.

50. DTPW’s MS4 is intended to convey storm water runoff to surface waters to
prevent flooding during wet weather events.

51. DTPW’s MS4 is a regulated small MS4 pursuant to 40 C.F.R. § 122.32(a)(1).

52. DTPW s;ubmitted its notice of intent to have discharges from its MS4 covered
under the MS4 General Permit on November 4, 2011.

53, The MS4 General Permit at Sections 1.3.1 and 1.4 does not authorize DTPW to
discharge non-storm water from its MS4 unless the non-storm water discharges are among
particular exceptions listed in the MS4 General Permit, including landscape irrigation, diverted

stream flow, groundwater, dechlorinated swimming pool discharges, and street wash water.

10
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DNER’s System

54.  DNER owns and operates several storm water pump stations in Puerto Rico,
including the Baldorioty de Castro Pump Station, the De Diego Pump Station, and the Stop 1§
Pump Station.

55.  The Baldorioty de Castro, De Diego, and Stop 18 Pump Stations discharge all
flow entering the pump stations without treatment for pollutants; bar screens in the pump stations
remove large debris and solids only to reduce the risk of damage to the pumps; sorbent booms in
the pump stations remove some floatables and sheens when properly operated and maintained.

56. DNER’s discharge of pollﬁtants from its storm water pump stations is not covered
under any NPDES permit.

Studies

57.  In August 2006, Science Applications International Corporation (“SAIC”)
provided support to EPA by conducting sampling at several storm water pump stations (the
“August 2006 Sampling Inspection”).

58.  In August 2008, SAIC provided support to EPA by conducting sampling at
various locations within the Municipality of San Juan, including San Juan’s MS4 and DTPW’s
MS4 (the “August 2008 Sampling Inspection”).

59.  In December 2009, CSA Architects and Engineers, LLP issued a final report of a
flood control study to San Juan entitled, “Estudio del Problema de Inundaciones en el Municipio
de San Juan, Puerto Rico” (“CSA Report”).

60.  InMarch and April 2011, Eastern Research Group, Inc. (“ERG”) provided
support to EPA, including, but not limited to, conducting sampling at various locations within

the Municipality of San Juan and receiving waters (the “March 2011 Sampling Event”).

11
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61.  InJune 2011, EPA conducted a Reconnaissance Inspection of San Juan’s Barrio
Obrero and Buena Vista Pump Stations (the “June 2011 Reconnaissance Inspection™).

62.  In February, March and April 2012, EPA conducted Reconnaissance Inspections
of portions of the Juan Méndez Creek and the DNER Baldorioty de Castro Pump Station
drainage area, Monroig Avenue, Buena Vista Creek, Rio Piedras River, San Antén Creek, Puerto
Nuevo Channel, and Dofia Ana Creek watersheds (the “Spring 2012 Reconnaissance
Inspections”).

63.  In April and May 2012, DNER conducted sampling at the De Diego, Baldorioty
de Castro, and Stop 18 Pump Stations at the United States” request and provided the results to
EPA (the “May 2012 DNER Sampling Event”).

64, In June, July, August, and October 2012, EPA conducted Reconnaissance
Inspections of portions of the Rio Piedras River, Dofia Ana Creek, San Antén Creek, Juan
Meéndez Creek, Puerto Nuevo Channel, Sabana Llana Creek, Josefina Creek, Mongil Creek, Del
Ausubo Creek, Buena Vista Creek, and the DNER De Diego Pump Station watersheds (the
“Summer/Fall 2012 Reconnaissance Inspections”).

65.  Between October 2012 and August 2013, San Juan conducted séunpling events at
various outfalls in the San Juan municipal area, including but not limited t(.) San Juan’s Buena
Vista Pump Station, storm sewers outfalls to the Martin Pefia Channel at Calle 10, Calle 13 and
the Barrio Obrero Pump Station (the “2012 San Juan Sampling Events™)

66.  In December 2012, DNER conducted sampling events at three DNER pump
stations (the “December 2012 DNER Sampling Event™)

67.  In April, July, and September 2013, EPA conducted Reconnaissance Inspections

of storm sewers in and around the Condado watershed and of storm sewers along the Baldorioty

12
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de Castro Expressway (PR-26) and De Diego Avenue (PR-37) and the Stop 18 Pump Station (the
“2013 Reconnaissance Inspections”).
Affected Waters

68.  Martin Pefia Channel is a “navigable water” within the meaning of Section 502(7)
of the Act, 33 U.S.C. § 1362(7).

69.  Los Corozos Lagoon is a “navigable water” within the meaning of Section 502(7)
of the Act, 33 U.S.C. § 1362(7).

70.  The Puerto Nuevo Channel is a “navigable water” within the meaning of Section
502(7) of the Act, 33 U.S.C. § 1362(7).

71.  The Rio Piedras River is a “navigable water” within the meaning of Section
502(7) of the Act, 33 U.S.C. § 1362(7). |

72.  The Buena Vista Creek is a “navigable water” within the meaning of Section
502(7) of the Act, 33 U.S.C. § 1362(7).

73.  The Sabana Llana Creek is a “navigable water” within the meaning of Section
502(7) of the Act, 33 U.S.C. § 1362(7).

74.  The Dofia Ana Creek is a “navigable water” within the meaning of Section 502(7)
of the Act, 33 U.S.C. § 1362(7).

75.  The Mongil Creek is a “navigable water” within the meaning of Section 502(7) of
the Act, 33 U.S.C. § 1362(7).

76.  The Del Ausubo Creek is a “navigable water” within the meaning of Section
502(7) of the Act, 33 U.S.C. § 1362(7).

77.  The Josefina Creek is a “navigable water” within the meaning of Section 502(7)

of the Act, 33 U.S.C. § 1362(7).

13
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78.  The San Antén Creek is a “navigable water” within the meaning of Section

502(7) of the Act, 33 U.S.C. § 1362(7).

79.  The San Jose Lagoon is a “navigable water” within the meaning of Section 502(7)
of the Act, 33 U.S.C. § 1362(7).

80.  The Buena Vista Creek is a “navigable water” within the meaning of Section
502(7) of the Act, 33 U.S.C. § 1362(7).

81.  The San Juan Bay is a “navigable water” within the meaning of Section 502(7) of
the Act, 33 U.S.C. § 1362(7).

82, The Atlantic Ocean is a “navigable water” within the meaning of Section 502(7)
of the Act, 33 U.S.C. § 1362(7).

San Juan's Unpermitted Discharges of Non-Storm Water
from the Barrio Obrero Pump Station

83.  San Juan owns and operates an MS4 including, but not limited to, the Barrio
Obrero Pump Station, located on Avenida Rexach between Calle Valparaiso and Avenida
Barbosa.

84.  San Juan discharges flow entering the Barrio Obrero Pump Station into the Martin
Pefia Channel without treatment for pollutants; bar screens in the pump station remove large
debris and solids only to reduce the risk of damage to the pumps.

85.  The August 2008 Sampling Inspection established the presence of pollutants
within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in influent entering the
Barrio Obrero Pump Station. |

86. Based on sampled levels of ammonia, surfactants, and fecal bacteria, and the

measured biological oxygen demand, the August 2008 Sampling Inspection established that San

14
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Juan was discharging untreated industrial and/or domestic wastewater (“raw sewage”) from the
Barrio Obrero Pump Station.

87 The June 2011 Reconnaissance Inspection confirmed the continued presence of
wastewater in the Barrio Obrero Pump Station influent and discharge.

88.  Sampling conducted between October 2012 and August 2013 confirmed the
presence of pollutants, within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in
the discharge flowing to the Barrio Obrero Pump Station which ultimately flows into the Martin
Pefia Channel.

89.  The discharge pipe or outfall of the Barrio Obrero Pump Station is a “point
source” within the meaning of Section 504(14) of the Act, 33 U.S.C. §1362(14), because it is a
discernible, confined and discrete conveyance from which pollutants are or may be discharged.

90. Based on sampling and inspections, San Juan has discharged non-allowable
wastewater from the Barrio Obrero Pump Station into Watérs of the United States.

San Juan’s Unpermitted Discharges of Non-Storm Water
from the Buena Vista Pump S tation

91.  San Juan owns and operates an MS4 including, but not limited to, the Buena Vista
Pump Station, located on Calle 2 where it intersects with the Martin Pefia Channel.

92. San Juan discharges flow entering the Buena Vista Pump Station into the Martin
Pefia Channel without treatment for pollutants, by operating a portable pump to the Buena Vista
Pump Station during flood events.

93. The June 2011 Reconnaissance Inspection confirmed the presence of sewage in

the Buena Vista Pump Station.
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94.  Sampling conducted in October 2012 confirmed the presence of pollutants within
the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the wet pit of the Buena Vista
Pump Station.

95.  The discharge pipe or outfall of the Buena Vista Pump Station is a “point source”
within the meaning of Section 504(14) of the Act, 33 U.S.C. §1362(14), because it is a
discernible, confined and discrete conveyance from which pollutants are or may be discharged.

96.  Based on sampling and inspections, San Juan has discharged non-allowable
wastewater from the Buena Vista Pump Station to waters of the United States.

San Juan’s Unpermitted Discharges of Non-Storm Water
from the Calle 10 and 13 Outfalls

97. San Juan owns and operates an MS4 including, but not limited to, storm sewers
on both sides of Calle 10 and Calle 13 that discharge via gravity into the Martin Pefia Channel.

98.  The storm sewers on Calle 10 and Calle 13 were designed to prevent flooding by
collecting storm water and conveying it to the Martin Pefia Channel.

99.  Other than the Vacuum Sewer, and prior to its installation, there are no sanitary
sewers to collect sanitary wastewater from certain homes along Calle 10 and Calle 13 south of
Rexach Avenue, and these residences discharge sewage difectly to San Juan’s MS4.

100. The March 2011 Sampling Event established the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharges from the Calle 10
and Calle 13 storm sewer outfalls.

101.  Sampling between October 2012 and August 2013 confirmed the presence of
pollutants within the meanirig of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge

flowing out of the Calle 10 and Calle 13 outfalls.
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102.  The discharge pipe or outfall at the end of Calle 10 and/or at the end of Calle 13
are “point source[s]” within the meaning of Section 504(14) of the Act, 33 U.S.C. §1362(14),
because they are discernible, confined and discrete conveyances from which pollutants are or
may be discharged.

103. Based on sampling and inspections, San Juan has discharged non-allowable
wastewater from the Calle 10 and Calle 13 outfalls to waters of the United States.

San Juan’s Unpermitted Discharges of Non-Storm Water
to San José Lagoon and the Rio Piedras River/Puerto Nuevo Channel

104. San Juan owns and operates an MS4 including, but not limited to, storm sewers
discharging to tributaries flowing to the San José Lagoon and into the Rio Piedras River and
Puerto Nuevo Channel and San Juan Bay including, but not limited to, the Dofia Ana Creek, San
Anton Creek, Juan Méndez Creek, Sabana Llana Creek, J osefina Creek, Mongil Creek, Del
Ausubo Creek, and the Buena Vista Creek.

105. The storm sewers investigated in the Spring 2012 Reconnaissance Inspections and
the Summer/Fall 2012 Reconnaissance Inspections (“2012 San José Lagoon/Rio Piedras River
Study Areas™) were designed to prevent flooding by collecting storm water and conveying it to
receiving waters and ultimately San Juan Bay.

106. The Spring 2012 Reconnaissance Inspection and the Summer/Fall 2012
Reconnaissance Inspections confirmed the continued presence of raw sewage in the discharges
from San Juan’s MS4 system in the 2012 San José Lagoon/Rio Piedras River Study Area.

}07. The discharge pipes or outfalls discharging from San Juan’s storm sewers within
the 2012 San José Lagoon/Rio Piedras River Study Area are “point source[s]” within the
meaning of Section 504(14) of the Act, 33 U.S.C. §1362(14), because they are discernible,

confined and discrete conveyances from which pollutants are or may be discharged.
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108. Based on inspections, San Juan has discharged non-allowable wastewater from its
MS4 into waters of the United States, including the San José Lagoon, the Rio Piedras
River/Puerto Nuevo Channel, and San Juan Bay.

San Juan’s Unpermitted Discharges of Non-Storm Water
through the Baldorioty de Castro Pump Station

109. A portion of San Juan’s MS4 conveys flow into the Baldorioty de Castro Pump
Station.

110.  San Juan’s flow to the Baldorioty de Castro Pump Station is discharged without
treatment for pollutants to the Los Corozos Lagoon; bar screens in the pump stations remove
large debris and solids only to reduce the risk of damage to the pumps; sorbent booms in the
pump stations remove some floatables and sheens when properly operated and maintained.

111. The August 2008 Sampling Inspection established the presence of pollutants,
including raw sewage, within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in
a portion of San Juan’s MS4 conveying flow to the Baldorioty de Castro Pump Station.

112. The March 2011 Sampling Event established the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharges from the Baldorioty
de Castro Pump Station.

113. The February 2012 Reconnaissance Inspection identified the presence of sewage
indicator(s), using field tests, in a portion of San Juan’s MS4 that conveys flow into the
Béldorioty de Castro Pump Station.

114. The May 2012 DNER Sampling Event confirmed the presence of pollutants
within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing

through the Baldorioty de Castro Pump Station.
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115. The December 2012 DNER Sampling Event confirmed the presence of pollutants
within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing
through the Baldorioty de Castro Pump Station.

116. The discharge pipe channel or outfall of the Baldorioty de Castro Pump Station is
a “point source” within the meaning of Section 504(14) of the Act, 33 U.S.C. §1362(14), because
it is a discernible, confined and discrete conveyance from which pollutants are or may be
discharged.

117. Based on sampling and inspections, San Juan has discharged non-allowable
wastewater through the Baldorioty de Castro Pump Station to waters of the United States.

San Juan’s Unpermitted Discharges of Non-Storm Water
through the De Diego Pump Station

118. A portion of San Juan’s MS4 conveys flow into the De Diego Pump Station.

119.  San Juan’s flow to the De Diego Pump Station is discharged without treatment for
pollutants to Condado Beach where it flows into the Atlantic Ocean; bar screens in the pump
stations remove large debris and solids only to reduce the risk of damage to the pumps; sorbent
booms in the pump stations remove some floatables and sheens when properly operated and
maintained.

120. The August 2008 Sampling Inspection established the presence of pollutants,
including raw sewage, within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in
a portion of San Juan’s MS4 conveying flow to the De Diego Pump Station.

121. The March 2011 Sampling Event established the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharges from the De Diego

Pumip Station.
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122.  The Ma§./ 2012 Sampling Event confirmed the presence of pollutants' within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing through the
De Diego Pump Station.

123. The June 2012 Reconnaissance Inspection confirmed the continued presence of
sewage in a portion of San Juan’s MS4 that conveys flow into the De Diego Pump Station.

124. The December 2012 DNER Sampling Event confirmed the presence of pollutants
within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the dischargé flowing
through the De Diego Pump Station.

125. The discharge pipe or outfall of the De Diego Pump Station is a “point source”
within the meaning of Section 502(14) of the Act, 33 U.S.C. § 1362(14), because itis a
~ discernible, confined and discrete conveyance from which pollutants are or may be discharged.

126. San Jﬁan has discharged non-allowable wastewater through the De Diego Pump
Station to Condado Beach and the Atlantic Ocean.

San Juan’s Unpermitted Discharges of Non-Storm Water
through the Stop 18 Pump Station

127. A portion of San Juan’s MS4 conveys flow into the Stop 18 Pump Station.
128.  San Juan’s flow to the Stop 18 Pump Station is then discharged without treatment
for pollutants to a channel that flows into the Martin Pefia Channel; bar screens in the pump
stations remove large debris and solids only to reduce the risk of damage to the pumps; sorbent
booms in the pump stations remove some floatables and sheens when properly operated and
maintained.

129. The August 2008 Sanipling Inspection established the presence of pollutants,
including raw sewage, within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in

a portion'of San Juan’s MS4 conveying flow to the Stop 18 Pump Station.

20



Case 3:14-cv-01476 Document 1 Filed 06/16/14 Page 21 of 45

130. The March 2011 Sampling Event established the presence of pollutants within the
meaning of Sgction 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharges from the Stop 18
Pump Station.

131. The May 2012 Sampling Event confirmed the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.5.C. § 1362(6), in the discharge flowing through the
Stop 18 Pump Station.

132.  The December 2012 DNER Sampling Event confirmed the presence of pollutants
within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing
through the Stop 18 Pump Station.

133.  The discharge channel or outfall of the Stop 18 Pump Station is a “point source”
within the meaning of Section 502(14) of the Act, 33 U.5.C. § 1362(14), because itis a
discernible, confined and discrete conveyance from which pollutants are or may be discharged.

134. Based on sampling and inspections, San Juan has discharged non-allowable
wastewater through the Stop 18 Pump Station to the Martin Pefia Channel.

San Juan’s Failure to Implement SWMP in Violation of ifs Permit

135. The MS4 General Permit Section 4 requires the permittee to submit a Storm
Water Management Program/Plan (“SWMP?”) which must include, among other things, the
practices and techniques the permittee will use to comply W‘iﬂ'l permit conditions, as well as
measurable goals and dates on which required actions will be completed.

136.  San Juan submitted its initiai SWMP to EPA in March 2008.

137. Because the initial SWMP was inadequate, EPA requested that San Juan submit a

revised SWMP.

21



Case 3:14-cv-01476 Document 1 Filed 06/16/14 Page 22 of 45

138.  San Juan submitted a revised SWMP in June 2011 and partial re-revised SWMPs
in March 2012 and June 2012.

139.  The MS4 General Permit at Section 5.3 requires the permittee to submit annual
reports indicating the permittee’s progress toward reaching the measurable goals and milestones
set out in its SWMP.

140.  San Juan submitied annual reports to EPA in November of 2008, 2009, 2010,
2011, 2012, and 2013.

141.  Section 4.1.2 of the MS4 General Permit requires each regulated small MS4 to
fully implement its SWMP by November 6,2011.

142, Section 4.2.3.1.2 of the MS4 General Permit requires San Juan to “[d]evelop, if
not already completed, a storm sewer system map, showing the location of all outfalls and the
names and location of all waters of the United States that receive discharges from those outfalls.”

143. Inits SWMP submitted to EPA on March 7, 2008, at Section 5.1.3.11, San Juan
stated that it would complete the storm sewer system map in Year 2.

144. TInits 2009 annual report at page 14, San Juan stated that “it is expected that the
[storm sewer system] map will be completed by the end of 2010.”

145.  Inits 2010 annual report at page 18, San Juan stated that “[t]he MS4-1 brigade is
still identifying and locating infrastructure and providing data to the San Juan Dept. of Planning
and Land Use for inclusion in the MS4 map.”

146. Inits 2011 annual report, San Juan stated that the municipality was continuing to
inspect its infrastructure for mapping purposes and had hired a geographic data management

company in order to “speed up the data collection process.”
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147. Inits 2011 revised SWMP, San Juan stated that it “has begun a comprehensive
infrastructure map of the MS4. Once completed, this map will aid the municipality in targeting
outfalls with dry weather flows and other suspicious discharges . . . and will help coordinate
management activities to remove illicit connections . . . .”

148.  Tnits June 2012 revised SWMP, San Juan again stated that it “has begun” the map
but would not finish mapping all areas of its MS4 until November 2015.

149. Inits 2013 annual report, San Juan modified its mapping objectives and
anticipates that it will complete a portion of its map by September 2014.

150. Based upon its annual reports and SWMPs, San Juan has never completed a storm
sewer system map showing the location of all outfalls and the names and location of all waters of
the United States that receive discharges from those outfalls as required by MS4 General Permit
Section 4.2.3.1.2.

151. Based upon EPA inspections of San Juan’s storm drains and storm water oﬁtfalls,
San Juan’s existing maps of its storm water collection system are incomplete and inaccurate.

152. Without a complete and accurate storm sewer system map, San Juan will not be
able to identify the source and location of illicit discharges of sanitary sewage into its MS4, or
identify MS4 outfalls that are discharging storm water contaminated with sanitary sewage into
waters of the United States.

153.  Section 4.2.3.1.1 of the MS4 General Permit (Illicit Discharge Detection and
Elimination (“IDDE")), as part of the requirement to develop and fully implement a SWMP by
November 6, 2011, requires San Juan to “[d]evelop, implement and enforce a program to detect

and eliminate illicit discharges (as defined in 40 CFR § 122.26(b)(2)).”
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154. Section 4.2.3.2.4 of the MS4 General Permif requires the IDDE portion of the
SWMP to “include dry weather field screening for non-storm water flows and field tests of
selected chemical parameters as indicators of discharge sources.”

155. San Juan’s annual reports prior to the June 2012 did not include the results of
field testing or other sampling of any kind.

156. Inits June 2012 SWMP, San Juan stated that sampling in order to determine the
source of dry weather flows would commence at the start of Fiscal Year 2012, or July I, 2012.

157. On information and belief, San Juan has failed to develop a complete and accurate
map of its MS4 system.

158.  San Juan’s failure to develop a complete and accurate map of its MS4 and its
failure to implement a plan for dry weather field screening by November 6, 2011 constitute a
failure to develop and fully implement its SWMP by the deadline established in the permit.

159. Because San Juan has failed to fully implement a SWMP meeting all
requirements of its permit by November 6, 2011, San Juan is in violation of the MS4 General
Permit.

DNER’s Unpermitted Discharges from the Baldorioty de Castro Pump Station

160. DNER owns and operates the Baldorioty de Castro Pump Station, located
adjacent to the Baldorioty de Castro Expressway in San Juan, Puerto Rico.

161. DNER discharges flow entering the Baldorioty de Castro Pump Station into the
Los Corozos Lagoon without treatment for pollutants; bar screené in the pump stations remove
large debris and solids only to reduce the risk of damage to the pumps; sorbent booms in the

pump stations remove some floatables and sheens when properly operated and maintained.
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162. The August 2008 Sampling Inspection established the presence of pollutants,
including raw sewage, within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in
influent entering the Baldorioty de Castro Pump Station.

163. The March 2011 Sampling Event confirmed the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing out of the
Baldorioty de Castro Pump Station.

164. The May 2012 Sampling Event confirmed the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing through the
Baldorioty de Castro Pump Station.

165. The December 2012 DNER Sampling Event confirmed the presence of pollutants
within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing
through the Baldorioty de Castro Pump Station.

166. The discharge channel or outfall of the Baldorioty de Castro Pump Station is a
“point source” within the nieaning of Section 502(14) of the Act, 33 U.S.C. § 1362(14), because
it is a discernable, confined and discrete conveyance from which pollutants are or may be
discharged.

167. Based on sampling and inspections, DNER has discharged raw sewage from the
Baldorioty de Castro Pump Station to waters of the United States. -

DNER’s Unpermitted Discharges from the De Diego Pump Station

168. DNER owns and operates the De Diego Pump Station, located on De Diego
Avenue, just north of the Baldorioty de Castro Expressway in Santurce, Puerto Rico.

169. DNER discharges flow entering the De Diego Pump Station into the Condado

Beach which flows to the Atlantic Ocean without treatment for pollutants; bar screens in the
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pump stations remove large debris and solids only to reduce the risk of damage.to the pumps;
sorbent booms in the pump stations remove some floatables and sheens when properly operated
and maintained.

170. The August 2008 Sampling Inspection established the presence of pollutants,
including raw sewage, within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in
* influent entering the De Diego Pump Station.

171. The March 2011 Sampling Event confirmed the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing out of the
De Diego Pump Station.

172. The May 2012 Sampling Event confirmed the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the dis’chargé flowing out of the
De Diego Pump Station.

173. The December 2012 DNER Sampling Event conﬁnned the presence of pollutants
within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing
out of the De Diego Pump Station.

174. The discharge pipe or outfall of the De Diego Pump Station is a “point source”
within the meaning of Section 502(14) of the Act, 33 U.S.C. § 1362(14), because itis a
discernible, confined and discrete conveyance from which pollutants are or may be discharged.

175. Based on sampling and inspections, DNER has discharged raw sewage from the
De Diego Pump Station to waters of the United States.

DNER’s Unpermitted Discharges from the Stop 18 Pump Stafion
176. DNER owns and operates the Stop 18 Pump Station, located on Villamil Street in

Santurce, Puerto Rico.
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177. DNER diécharges flow entering the Stop 18 Pump Station into the Martin Pefia
Channel without treatment for pollutants; bar screens in the pump stations remove large debris
and solids only to reduce the risk of damage to the pumps; sorbent booms in the pump stations
remove some floatables and sheens when properly operated and maintained.

178. The August 2008 Sampling Inspection confirmed the presence of pollutants,
including raw sewage, within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in
influent entering the Stop 18 Pump Station.

179. The March 2011 Sampling Event detected the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing out of the
Stop 18 Pump Station.

180. The May 2012 Sampling Event confirmed the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing out of the
Stop 18 Pump Station.

181. The December 2012 DNER Sampling Event confirmed the presence of pollutants
within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing
out of the Stop 18 Pump Station.

182.  The discharge pipe or outfall of the Stop 18 Pump Station is a “point source”
within the meaning of Section 502(14) of the Act, 33 U.S.C. § 1362(14), because it is a
discernable, confined and discrete conveyance from which pollutants are or may be discharged.

183. Based on sampling and inspections, DNER has discharged raw sewage from the

Stop 18 Pump Station to waters of the United States.
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DTPW?’s Unpermitted Discharges of Non-Storm Water
from the Vacuum Sewer System

184. DTPW, acting either on its own behalf or through its subsidiary agency the
Highway and Transportation Authority, designed and constructed an Vacuum Sewer System to
service certain areas in the Barrio Obrero Marina community within the municipality of San
Juan, including residences located along Argentina Street.

185. A Vacuum Sewer System is designed to convey sanitary and other wastewaters,
under negative pressure and through pipes ranging between 4 and 6 inches in diameter, from the
source of the wastewater to a wastewater treatment facility.

186. Some of the pipes comprising the Vacuum Sewer System cross storm sewer
pipelines of San Juan’s MS4, thereby obstructing the flow of storm water in San Juan’s MS4 and
rendering that system more susceptible to blockages and delaying efforts to clean and maintain
the San Juan MS4.

187. A reconnaissance inspection conducted jointly by EPA and San Juan on
September 5, 2012 identified a broken Vacuum Sewer System pipe on Argentina Street that,
because it crosses San Juan'’s MS4, discharges wastewater directly into the San Juan MS4.

188. EPA and San Juan also identified other Vacuum Sewer System pipes on
Argentina Street that cross San Juan’s MS4.

189. Based on inspections, DTPW has discharged non-allowable wastewater from the
broken Vacuum Sewer System pipe to flow through the San Juan MS4 and into the Martin Pefia

Channel at the end of Argentina Street.
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DTPW'’s Unpermitted Discharges of Non-Stormn Water
through the Baldorioty de Castro Pump Station

190. A portion of DTPW’s MS4 conveys flow into the DNER Baldorioty de Castro
Pump Station.

191. Investigations indicate that the box sewer that contributes flows to the Baldorioty
de Castro wet well was designed and built by DTPW’s predecessor agency, the Départment of
Public Works.

192. Influent to the Baldorioty de Castro Pump Station is discharged without treatment
for pollutants to the Los Corozos Lagoon.

193. The August 2008 Sampling Inspection established the presence of pollutants,
including raw sewage, within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in
pipes flowing into the Baldorioty de Castro Pump Station.

194. The March 2011 Sampling Event detected the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing through the
Baldorioty de Castro Pump Station.

195. The May 2012 Sampling Event confirmed the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing through the
Baldorioty de Castro Pump Station.

196. The December 2012 DNER Sampling Event confirmed the presence of pollutants
within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing
out of the Baldorioty de Castro Pump Station.

197. The discharge channel or outfall of the Baldorioty de Castro Pump Station is a

“point source” within the meaning of Section 502(14) of the Act, 33 U.S.C. § 1362(14), because
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it is a discernable, confined and discrete conveyance from which pollutants are or may be
discharged.

198. Based on sampling and inspections, DTPW has discharged non-allowable
wastewater through the Baldorioty de Castro Pump Station to waters of the United States,
including the Los Corozos Lagooﬁ.

DTPW’s Unpermitted Discharges of Non-Storm Water
through the De Diego Pump Station

199. A portion of DTPW’s MS4 conveys flow into the DNER De Diego Pump Station.

200. Influent to the De Diego Pump Station is discharged without treatment for
pollutants to Condado Beach where it flows into the Atlantic Ocedn.

201. The August 2008 Sampling Inspection established the presence of pollutants,
including raw sewage, within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in
pipes flowing into the De Diego Pump Station.

202. The March 2011 Sampling Event confirmed the presence of pollutants within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing from the De
Diego Pump Station.

203. The May 2012 Sampling Event confirmed the presence of pollutaﬁts within the
meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing through the
De Diego Pump Station.

204. The December 2012 DNER Sampling Event confirmed the presence of pollutants
within the meaning of Section 502(6) of the Act, 33 U.S.C. § 1362(6), in the discharge flowing

through the De Diego Pump Station.

30



Case 3:14-cv-01476 Document 1 Filed 06/16/14 Page 31 of 45

205. ReconnaissanoeUInspections conducted by EPA on July 11,2013 and on
September 24, 2013 identified a DTPW MS4 storm sewer located along De Diego Avenue that
also contributes dry weather flows to the De Diego Pump Station.

206. Based on sampling and inspections, DTPW has discharged non-allowable
wastewater through the De Diego Pump Station to the Atlantic Ocean.

DTPW’s Unpermitted Discharges

507. Under Section 1.5.1 of the MS4 General Permit, all regulated small MS4s must
submit a notice of intent to be covered under the permit, or to apply for an individual permit by
February 5, 2007.

208. DTPW submitted its notice of intent to have discharges from its MS4 covered
under the MS4 General Permit on November 4, 2011.

‘Defendants ) Imminent and Substantial Endangerment of Health or Welfare

209. San Juan owns and operates an MS4 including but not limited to the Barrio
Obrero and Buena Vista Pump Stations.

210. San Juan’s MS4 conveys large volumes of water, including water contaminated
with raw sewage, via San Juan’s Barrio Obrero and Buena Vista Pump Station outfalls and other
outfalls, into the Martin Pefia Channel and also into the Rio Piedras River, and the Puerto Nuevo
Channel.

211, San fuan’s MS4 conveys large volumes of water, including water contaminated
with raw sewage into portions of the Rio Piedras River watershed, including but not limited to,
the Buena Vista Creek, the Del Ausubo Creek, Dofia Ana Creek and the Puerto Nuevo Channel,

and ultimately into San Juan Bay.
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212.  San Juan’s MS4 conveys large volumes of water, including water contaminated
with raw sewage, into DNER’s Stop 18, Baldorioty, and De Diego Pump Stations.

213. DNER conveys large volumes of water, including water contaminated with raw
sewage, via DNER’s Stop 18 Pump Station, into the Martin Pefia Channel.

214. DNER conveys large volumes of water, including water contaminated with raw
sewage, via DNER’s Baldorioty Pump Station, into the Los Corozos Lagoon.

215. DNER conveys large volumes of water, including water contaminated with raw
sewage, via DNER’s De Diego Pump Station, onto Condado Beach, where it flows into the
Atlantic Ocean.

216. DTPW coriveys large volumes of water, including water contaminated with raw
sewage, via DNER’s Stop 18 Pump Station, into the Martin Pefia Channel.

| 217. DTPW conveys large volumes of water, including water contaminated with raw
sewage, via DNER’s Baldorioty Pump Station, into the Los Corozos Lagoon.

718. DTPW conveys large volumes of water, including water contaminated with raw
sewage, via DNER’s De Diego Pump Station, onto Condado Beach, where it flows into the
Atlantic Ocean.

719. Puerto Rico has classified the Los Corozos Lagoon and the Martin Pefia Channel
as “Class SB” waters, pursuant to Section 303 of the Act, 33 U.S.C. § 1313.

220. Class SB waters in Puerto Rico are coastal waters intended for uses such as
swimming where the human body comes into prolonged and direct contact with the water, and

for use in propagation and preservation of desirable species.
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221,  San Juan Bay, surrounded by a highly urbanized arca, is used extensively for
commercial and recreational activities and is used for the propagation and preservation of
desirable species.

222. Condédo Beach is used for fishing, boating, swimming, surfing and other
recreational activities.

223. Los Corozos Lagoon is used for fishing, boating, swimming, and other
recreational activities.

| 794. Martin Pefia Channel is used for fishing, boating, swimming, and other
recreational dctivities.

225. Fishing, boating, éwimming, and otherwise recreating in water contaminated with
raw sewage can cause exposure to bacteria, viruses, parasitic organisms, intestinal worms and
boroughs (inhaled mo}ds and fungi). The discases these may cause in humans range in severity
from mild gastroenteritis (causing stomach cramps and diarrhea) to life-threatening ailments
such as cholera, dysentery, infectious hepatitis, and severe gastroenteritis. Groups facing greater
risks include children, the elderly, immuno-compromised groups, and pregnant women.

226. Exposure to untreated sewage, therefore, presents an “imminent and substantial
endangerment to the health of persons or to the welfare of persons where such endangerment is
to the livelihood of such persons, such as inability to market shellfish,” who come into contact

with it as provided in Section 504 of the Act, 33 U.S.C. § 1364.
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CLAIMS FOR RELIEF

FIRST CLAIM FOR RELIEF

San Juan’s Non-Storm Water Discharges - Section 301 of the Act

227. Paragraphs 1 through 226 are realleged and incorporated herein.

728,  San Juan’s MS4 General Permit imposes the following conditions:

1.3  Limitations on coverage

The following storm water discharges are not authorized by this permit:

1.3.1 Discharges that are mixed with sources of non-storm water unless such
pon-storm water discharges are:

— In compliance with a separate NPDES permit, or

— Determined not to be a substantial contributor of pollutants to waters of the U.S.

Ex. 1, MS4 General Permit at | 1.3

929, San Juan has discharged pollutants from its MS4, including, but not limited to the
Barrio Obrero Pump Station, Buena Vista Pump Station, the Calle 10 and Calle 13 outfalls,
outfalls located within the 2012 San José Lagoon/Rio Piedras River Study Area, and storm
sewers tributary to the Baldorioty de Castro, Stop 18, and De Diego Pump Stations.

230. These discharges by San Juan are not in compliance with the MS4 General Permit
because they are discharges of non-storm water and have not been determined not to be a
substantial contributor of pollutants to waters of the United States.

231. These discharges by San Juan are not in compliance with any other NPDES
permit.

232. By discharging non-storm water that has not been determined not to be a

substantial contributor of pollutants to waters of the United States from its MS4, San Juan is in

violation of Section 301(a) of the Act, 33 U.S.C. § 1311(a).
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933, Pursuant to Section 309(b) and (d) of the Act, 33 U.S.C. § 1319(b) and (d), San
Juan is liable for civil penalties of up to $32,500 per day for each violation occurring after March
15, 2004 and $37,500 per day for each violation occurring after January 12, 2009.

234. Upon information and belief, San Juan will continue to discharge non-storm water
from its MS4 and into the waters of the United States in violation of Section 301(a) of the Act,
33 U.8.C. § 1311(a). Pursuant to Section 309(b) of the Act 33 U.S.C. § 1319(b), the
Administrator is entitled to seek injunctive relief to secure the Defendant San Juan’s compliance
with the Act.

SECOND CLAIM FOR RELIEF

San Juan’s Failure to Develop and Implement Complete SWMP by November 6, 2011
Permit Violations - Section 402 of the Act

235. Paragraphs 1 through 226 are realleged and incorporated herein.

236. The MS4 GéneralPérmit requires San Juan to “develop and fully implement” a
SWMP meeting all permit requirements by November 6, 201 1.

237. Each failure by San Juan to comply with the requirement to develop and fully
implement a SWMP as described in Section 4 of the MS4 General Permit has been a daily
violation of the permit from November 6, 2011 to present.

238.  Unless enjoined by an order of the Court, San Juan will continue to violate the
requirement to develop and fully implement a SWMP consistent with Section 4 of the MS4
General Permit.

739, Pursuant to Section 309(b) and (d) of the Act, 33 U.S.C. § 1319(b) and (d), San

Juan is liable for civil penalties of up to $37,500 per day for each violation.
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THIRD CLAIM FOR RELIEF

DNER’s Unpermitted Discharges — Section 301 of the Act

240. Paragraphs 1 through 226 are realleged and incorporated herein.

241. DNER has discharged storm water mixed with sanitary sewage into waters of the
United States from the Baldorioty de Castro Pump Station, the De Diego Pump Station, and the
Stop 18 Pump Station.

242. The discharges of storm water mixed with sanitary sewage from the Baldorioty de
Castro, De Diego, and Stop 18 Pump Stations are discharges of pollutants within the meaning of
Section 502(12) of the Act, 33 U.S.C. § 1362(12).

243, Each of the discharges of storm water mixed with sanitary sewage from the
Baldorioty de Castro, De Diego, and Stop 18 Pump Stations without a permit is a violation of
Section .301(&) of the Act, 33 U.S.C. § 1311(a).

244. Pursuant to Section 309(b) and (d) of the Act, 33 U.S.C. § 1319(b) and (d), DNER
is liable for civil penalties of up to $32,500 per day for each violation occurring after March 15,
2004 and $37,500 per day for each violation occurring after January 12, 2009.

245.  Upon information and belief, DNER will continue to discharge pollutants from its '
pump stations into the waters of the United States in violation of Section 301(a) of the Act, 33
U.S.C. § 1311(a). Pursuant to Section 309(b) of the Act 33 U.S.C. § 1319(b), the Administrator
is entitled to seek injunctive relief to secure DNER’s compliance with the Act.

FOURTH CLAIM FOR RELIEF

DTPW’s Non-Storm Water Discharges - Section 301 of the Act
246. Paragraphs 1 through 226 are realleged and incorporated herein.

247. DTPW’s MS4 General Permit imposes thé following conditions,
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1.3  Limitations on coverage

The following storm water discharges are not authorized by this permit:

1.3.1 Discharges that are mixed with sources of non-storm water unless such
non-storm water discharges are: -

— In compliance with a separate NPDES permit, or

— Determined not to be a substantial contributor of pollutants fo waters of the
U.S.

Ex. 1, MS4 General Permit at § 1.3The following storm water discharges

248. DTPW has discharged non-allowable pollutants from its MS4, includirig, but not
Jimited to its Vacuum Sewer System and the storm sewers tributary to the Baldorioty de Castro,
Stop 18, and De Diego Pump Stations.

249. These discharges by DTPW are not in compliance with the MS4 General Permit
because they are dischargés of non-storm water and have not been determined not to be a
substantial contributor of pollutants to waters of the United States.

250. These discharges by DTPW are not in compliance any other NPDES permit.

251. By discharging non-storm water that has not been determined not to be a
substantial contributor of pollutants to waters of the United States from its MS4, DTPW is in
violation of Section 301(a) of the Act, 33 U.S.C. § 1311(a).

252 Pursuant to Section 309(b) and (d) of the Act, 33 U.S.C. § 1319(b) and (d), San
Juan is liable for civil penalties of upto $32,500 per day for each violation occurring after March
15, 2004 and $37,500 per day for each violation occurring after January 12, 2009.

253.  Upon information and belief, DTPW will continue to discharge non-storm water

from its MS4 and into the waters of the United States in violation of Section 301(a) of the Act,

33 U.S.C. § 1311(a). Pursuant to Section 309(b) of the Act 33 U.S.C. § 1319(b), the
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Administrator is entitled to seek'inj unctive relief to secure the Defendant DTPW’s compliance

with the Act.

FIFTH CLAIM FOR RELIEF

DTPW’s Unpermitted Discharges

254, Paragraphs 1 through 226 are realleged and incorporated herein.

255. Under Section 1.5.1 of the MS4 General Perm;it, all regulated small MS4s,
including DTPW, were required to submit a notice of intent to be covered under the permit, or to
apply for an individual permit by February 5, 2007.

956. DTPW submitted its notice of intent to have discharges from its MS4 covered
under the MS4 General Permit on November 4, 2011.

257. Each discharge of pollutants by DTWP into navigable waters of the United States
until submission of its notice of intent to be covered under the MS4 General Permit constitutes a
separate violation of Section 301 of the Act, 33'U.S.C. § 1318.

758, Pursuant to Section 309(b) and (d) of the Act, 33 U.8.C. § 1319(b) and (d), San
Juan is liable for civil penalties of up to $32,500 per day for each violation occurring after March
15, 2004 and $37,500 per day for each violation occurring after January 12, 2009.

SIXTH CLAIM FOR RELIEF

Defendants’ Imminent and Substantial Endangerment — Section 504(a) of the Act
259. Paragraphs 1 through 226 are realleged and incorporated herein.
260. Section 504(a) of the Act, 33 U.S.C. § 1364(a) states:
Emergency Powers.
Notwithstanding any other provision of this chapter, the Administrator upon
receipt of evidence that a pollution source or combination of sources is presenting an

imminent and substantial endangerment to the health of persons or to the welfare of
persons where such endangerment is to the livelihood of such persons, such as inability to
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market shellfish, may bring suj;c on behalf of the United States in the appropriate district
court to immediately restrain any person causing or contributing to the alleged polluticn
to stop the discharge of pollutants causing or contributing to such pollution or to take
such other action as may be necessary.

261. San Juan has discharged raw sewage, including but not limited to fecal coliform,
total coliform, enterococci and other “pollutants” within the meaning of Section 502(6) of the
Act, 33 U.S.C. § 1362(6), from its MS4, including but not limited to the Barrio Obrero Pump
Station and Buena Vista Pump Stations, which discharge effluent to the Martin Pefia Channel,
and ultimately to the San Juan Bay.

262.  San Juan has discharged raw sewage, including but not limited to fecal coliform,
total coliform, enterococei and other “pollutants” within the meaning of Section 502(6) of the
Act, 33 U.S.C. § 1362(6), from its MS4 into DNER’s Stop 18, Baldorioty, and De Diego Pump
Stations.

263. DNER has discharged raw sewage, including but not limited to fecal coliform,
total coliform, enterococci and other “pollutants” within the meaning of Section 502(6) of the
Act, 33 U.S.C. § 1362 (6), from its Stop 18 Pump Station, which discharges effluent to the
Martin Pefia Channel, and ultimately to the San Juan Bay.

264. DNER has discharged raw sewage, including but not limited to fecal coliform,
total coliform, enterococei and other “pollutants™ within the meaning of Section 502(6) of the
Act, 33 U.S.C. § 1362(6), from its Baldorioty Pump Station, which discharges effluent to the Los
Corozos Lagoon.

265. DNER has discharged raw sewage, including but not limited to fecal coliform,
total coliform, enterococei and other “pollutants” within the meaning of Section 502(6) of the

Act, 33 U.S.C. § 1362(6), from its De Diego Pump Station, which discharges effluent onto

Condado Beach, where it flows into the Atlantic Ocean.
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266. DTPW has dischargéd raw séwage, including but not limited to fecal coliform,
total coliform, enterococei and other “pollutants” within the meaning of Section 502(6) of the
Act, 33 U.S.C. § 1362(6), from its MS4, portions of which discharge effluent to the Martin Pefia
Channel, énd ultimately to the Saﬁ Juan Bay.

267. DTPW has discharged raw sewage, including but not limited to fecal coliform,
total coliform, enterococei and other “pollutants” within the meaning of Section 502(6) of the
Act, 33 U.S.C. § 1362(6), from its MS4 into DNER’s Stop 18, Baldorioty, and De Diego Pump
Stations.

268. Untreated sewagé is “pollution” as that term is defined in Section 502(19) of the
Act, 33 U.S.C. § 1362(19).

269. Defendant San Juan’s Barrio Obrero Pump Station, including its outfall or
discharge point, is a “pollution source” within the meaning of Section 504(a).

270. Defendant San Juan’s Buena Vista Pump Station, including its outfall or
discharge point, is a “pollution source” within the meaning of Section 504(a).

271. Defendant DNER’s Baldorioty de Castro, De Diego, and Stop 18 Pump Stations,
including their outfalls and discharge points, are a “pollution source” or a “combination of
sources” Withjn the meaning of Section 504(a).

272.  Defendant DTPW’s Vacuum Sewer System, including its outfalls and discharge
points, are a “pollution source” or a “combination of sources” within the meaning of Section
504(a).

273. Untreated sewage may carry bacteria, viruses, parasitic organisms, intestinal

worms and boroughs (inhaled molds and fungi). The diseases these may cause range in severity
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from mild gastroenteritis (causing stomach cramps and diarrhea) to life-tllr¢atening ailments
such as cholera, dysentery, infectious hepatitis, and severe gastroenteritis.

774 Because the Atlantic Ocean at Condado Beach, the Los Corozos Lagoon, San
Juan Bay, and the Martin Pefia Channel are all used for fishing, boating, swimming, wading
and/or other recreational and commercial activities, and because San Juan Bay is used for the
propagation and preservation of desirable species, these pollution sources or combination of
sources present an imminent and substantial endangerment to the health of persons or to the
welfare of persons where such endangerment is to the livelihood of such persons.

275.  Pursuant to Section 504(a), 33 U.S.C. § 1364(a), the United States seeks an order
enjoining San Juan to: (a) take measures to prevent, minimize, or mitigate, to the greatest extent
possible, the discharge of sewage from its MS4 into the Martin Pefia Channel and the discharge
of sewage from its MS4 into any other waters of the United States; (b) develop a comprehensive
illicit discharge detection and elimination program that includes a response plan to follow when
discharges of sewage occur from San Juan’s MS4; (c) improve public outreach and
communications to notify the public about the risks associated with contacting sewage, and how
to contact San Juan in the event of a sewage discharge; (d) take other actions as may be
necessary to abate and mitigate discharges of sewage from San Juan’s MS4; and (e) fully comply
with its MS4 Permit.

276. Pursuant to Section 504(a), 33 U.S.C. § 1364(a), the United States seeks an order
enjoining DNER to take actions as may be necessary 10 abate the endangerment resulting from
discharges of sewage from its Baldorioty de Castro, Stop 18, and De Diego Pump Stations
including, for instance, disinfection, floatables controls, conveying sewage to sanitary syste'lﬁs

with capacity, communications to notify the public about the risks associated with contacting
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sewage, and restrictions on commercial and recreational uses of the waters receiving
contaminated discharges from these stations.

977. Pursuant to Section 504(a), 33 U.S.C. § 1364(a), the United States seeks an order
enjoining DTPW to: (a) take measures to prevent, minimize, or mitigate, to the greatest extent
possible, the discharge of sewage from its MS4 into the Martin Pefia Channel and the discharge
of sewage from its MS4 into any other waters of the United States; (b) develop a comprehensive
illicit discharge detection and elimination program that includes a response plan to follow when
discharges of sewage occur from DTPW’s MS4; (c) take other actions as may be necessary to
abate and mitigate discharges of sewage from DTPW’s MS4; and (d) fully comply with its MS4
Permit.

978. On information and belief, Defendants San Juan, DNER and DTPW will continue
to discharge pollutants into the waters of the United States unless enjoined by the Court.
Pursuant to Section 504(a) of the Act 33 U.S.C. § 1364(a), the Administrator is entitled to seek
injunctive relief to secure the Defendants’ compliance with the Act.

RELIEF SOUGHT

WHEREFORE, Plaintiff United States of America respectfully requests that the Court
grant the following relief:

1. Order that San Juan be assessed, pursuant to Section 309(d) of the Act, 33 U.S.C.
§ 1319(d), civil penalties of up to $32,500 per day for each violation of its MS4 General Permit,
occurring after March 15, 2004 and up to $37,500 per day for each violation occurring after

January 12, 2009.
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2. Order that San Juan be permanently enjoined, pursuant to Section 504(a), of the
Act, 33 U.S.C. § 1364(a), from discharging pollutants except as authorized by permit under
Section 402 of the Act, 33 U.S.C. § 1342.

3. Order that San Juan, pursuant to Section 309(b) of the Act, 33 U.S.C. § 1319(b),
undertake a program and develop a schedule to achieve permanent and consistent compliance
with the Clean Water Act and regulations promulgated thereunder throughout its MS4.

4. Order that DNER, as an instrumentality of Puerto Rico, pursuant to Section
309(d) of the Act, 33 U.S.C. § 1319(d), be assessed civil penalties of up to $32,500 per day for
each violation of Section 301 of the Act, 33 U.S.C. § 1311 occurring after March 15, 2004 and
up to $37,500 per day for each violation occurring after January 12, 2009.

5. Order that DNER, as an instrumentality of Puerto Rico, be permanently enjoined,
pursuant to Section 504(a) of the Act, 33 U.S.C. § 1364(a), from discharging pollutants except as
authorized by permit under Section 402 of the Act, 33 U.S.C. §1342.

6. Order that DNER, as an instrumentality of Puerto Rico, pursuant to Section
309(b) of the Act, 33 U.S.C. § 1319(b), undertake a program and develop a schedule to achieve
permanent and consistent compliance with the Clean Water Act and regulations promulgated
thereunder at the Baldorioty, De Diego, and Stop 18 Pump Stations.

7. Order that DNER, as an instrumentality of Puerto Rico, pursuant to Section
309(b) of the Act, 33 U.S.C. § 1319(b), study its other pump stations for the presence of
pollutants and provide the study results to EPA.

8. Order that DTPW, as an instrumentality of Puerto Rico, pursuant to Section

309(d) of the Act, 33 U.S.C. § 1319(d), be assessed civil penalties of up to $32,500 per day for
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each violation of Section 301 of the Act, 33 U.S.C. § 1311 occurring after March 15, 2004 and
up to $37,500 per day for each violation occurring after January 12, 2009.

9. Order that DTPW, as an instrumentality of Puerto Rico, be permanently enjoined,
pursuant to Section 504(a) of the Act, 33 U.S.C. § 1364(a), from discharging pollutants except as
authprized by permit under Section 402 of the Act, 33 U.S.C. §1342.

10. Order that DTPW, as an instrumentality of Puerto Rico, pursuant to Section
309(b) of the Act, 33 U.S.C. § 1319(b), undertake a program and develop a schedule to achieve
permanent and consistent compliance with the Clean Water Act and regulations promulgated
thereunder.

11. Order that DNER and/or DTPW, as instrumentalities of Puerto Rico, and/or San
Juan be ordered to reimburse the United States for the costs and disbursements of this action.

12.  Order such other relief as the Court deems just and proper.

Respectfully submitted,

SAM HIRSCH
Acting Assistant Attorney General
Environment and Natural Resources Division

Date: (ﬁ/”}”w!"{ \C@;‘%—Q‘*TT‘S‘\”

C KEITH T. TASHIMA
Senior Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O.Box 7611
Ben Franklin Station
Washington, D.C. 20044-7611
(202) 616-9643
keith.tashima@usdoj.gov

ROSA E. RODRIGUEZ-VELEZ
United States Attorney
District of Puerto Rico
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JECTOR E. RAMIREZ

Assistant United States Attorney

District of Puerto Rico  L=SDC Mo« 2 Y902
Federal Office Building, Suite 1201

350 Carlos E. Chardén Avenue

San Juan, Puerto Rico 00918
hector.e.ramirez@usdoj.gov

Of Counsel:

KIM M. KRAMER.

EDUARDO J. GONZALEZ

Assistant Regional Counsel

Office of Regional Counsel

United States Environmental Protection Agency
290 Broadway-16" Floor

New York, NY 10007

kramer.kim@epa.gov
gonzalez.eduardoj@epa.gov

ALAN MORRISSEY

Senior Attorney

Office of Civil Enforcement

Water Enforcement Division

United States Environmental Protection Agency
1200 Pennsylvania Avenue, NW

Washington, DC 20460
morrissey.alan@epa.gov
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Small MS4 General Permit November 6, 2006

Permit No. PRR040000
Permit No. PRR04000F

National Pollutant Discharge Elimination System
General Permit for Discharges from Small MunicipalSeparate Storm Sewer Systems

Authorization to Discharge Under the National Palhi Discharge Elimination System

In compliance with the provisions of the Clean &act, as amended, (33 U.S.C. 1251 et.
seq.), except as provided in Part 1.3 of this peperators of small municipal separate storm
sewer systems, located in the area specified inlPar Commonwealth of Puerto Rico, and who
submit a Notice of Intent and a storm water manageplan in accordance with Part I, are
authorized to discharge pollutants to waters ofthited States in accordance with the
conditions and requirements set forth herein.

This permit becomes effective dlovember 6, 2006

This permit and the authorization to discharge rexat midnightNovember 6, 2011

Region 2

Signed and issued this 72 / day of September 2006.

7

e d 5;&1—_ i = :::L'i;j__' f'é" #- 27
Car —m Sdderberg / s
o

Director )

Caribbean Environmental Protection Division
U.S. Environmental Protection Agency
Region I




Case 3:14-cv-01476 Document 1-2 Filed 06/16/14

Small MS4 General Permit

Table of Contents

1.

Coverage Under this Permit

1.1 Permit Area

1.2 Eligibility

1.3 Limitations on Coverage

1.4 Allowable Non-Storm Water Discharges
1.5 Obtaining Authorization

Notice of Intent Requirements

2.1 Deadlines for Notification

2.2 Contents of the Notice of Intent

2.3 Where to Submit

2.4 Co-Permittees Under a Single Permit

Special Conditions
3.1 Discharges to Water Quality Impaired Water Bsdie

Storm Water Management Programs

4.1 Requirements

4.2 Minimum Control Measures

4.3 Sharing Responsibility

4.4 Reviewing and Updating Storm Water ManagemeogjiRams
4.5 SWMP Availability

Monitoring, Recordkeeping and Reporting
5.1 Monitoring

5.2 Recordkeeping

5.3 Reporting

Standard Permit Conditions

6.1 Duty to Comply

6.2 Continuation of the Expired General Permit
6.3 Need to Halt or Reduce Activity not a Defense
6.4 Duty to Mitigate

6.5 Duty to Provide Information.

6.6 Other Information

6.7 Signatory Requirements

6.8 Property Rights

6.9 Proper Operation and Maintenance

6.10 Inspection and Entry

6.11 Permit Actions

Page 3 of 63

November 6, 2006



Case 3:14-cv-01476 Document 1-2 Filed 06/16/14 Page 4 of 63

Small MS4 General Permit November 6, 2006

9.

6.12 Permit Transfers

6.13 Anticipated Noncompliance

6.14 State/Tribal Environmental Laws

6.15 Severability

6.16 Procedures for Modification or Revocation

6.17 Requiring an Individual Permit or an AltermatGeneral Permit

Permit Conditions applicable to specific stated territories
Reopener Clause
8.1 Procedures for Modification or Revocation

8.2 Timing of Permit Modification

Definitions

Appendix

A. Endangered Species Act Review Procedures
B.
C. EPA Region 2 NPDES Permit Applications Form Raigad Small Municipal Separate Storm

National Historic Preservation Act Review Progcess

Sewer Systems (MS4s) in EPA’s Jurisdiction withireRo Rico



Case 3:14-cv-01476 Document 1-2 Filed 06/16/14 Page 5 of 63

Small MS4 General Permit November 6, 2006

1 Coverage Under this Permit

1.1 Permit Area
Area of Coverage: Small municipal separate sewsesy (MS4s) located within:
A. Commonwealth of Puerto Rico (PRR040000);
B. Federal Facilities within Commonwealth of PoeRico (PRR04000F)

1.2 Eligibility Criteria

1.2.1 This permit authorizes discharges of stormewbm small municipal separate storm
sewer systems (MS4s), as defined in 40 CFR 8122@&). This includes small
MS4s designated under 40 CFR 8§122.32(a)(1) andH0&122.32(a)(2). The
permittee is authorized to discharge under thedemmad conditions of this general
permit if:

1.2.1.1  The permittee is the operator of a small M&Hin the permit area described in
Section 1.1;

1.2.1.2  The permittee is not a “large” or “mediumSMK as defined in 40 CFR 8122.26(b)(4)
or (7), and

1.2.1.3  The permittee submits a Notice of Intent (N@accordance with Part 2 of this
permit, and

1.2.1.4  The municipality is located fully or paryalithin an urbanized area as determined by

the latest Decennial Census by the Bureau of Census

Small municipal separate storm sewer system mdlgeparate storm sewers that are:

(a) owned or operated by the United States, a Sti#yetown, borough, county, parish,
district, association, or other public body (credbg or pursuant to State law) having
jurisdiction over disposal of sewage, industriabtes, storm water, or other wastes,
including special districts under State law such aswer district, flood control district or
drainage district, or similar entity and Indiarb&ior an authorized Indian tribal
organization, or a designated and approved managergency under section 208 of the
CWA that discharges to waters of the United States.

(b) not defined as large or medium municipal sejgastorm sewer systems pursuant to 40
CFR 8122.26(b)(4) and (b)(7) or designated undeCBR 8122.26(a)(1)(v).
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(c) This term includes systems similar to sepastdem sewer systems in municipalities,

such as systems at military bases, large hospitalsison complexes, and highways and
other thoroughfares. The term does not includarseg storm sewers in very discrete
areas, such as individual buildings.

1.3

1.3.1

1.3.2

1.3.3

1.3.4

1.3.5

1.35.1

1.3.5.2

Limitations on Coverage
The following storm water discharges are not autledny this permit:

Discharges that are mixed with sources ofstorm water unless such non-storm
water discharges are:

In compliance with a separate NPDES permit, or
Determined not to be a substantial contributoradfupants to waters of the U.S.

Storm water discharges associated with indiistivity as defined in 40 CFR
§122.26(b)(14)(i)-(ix) and (xi).

Storm water discharges associated with cacigiruactivity as defined in 40 CFR
§122.26(b)(14)(x) or 40 CFR 8122.26(b)(15).

Storm water discharges currently covered uadether permit, including discharges
covered under other regionally issued general permi

Discharges or discharge-related activities dha likely to jeopardize the continued
existence of any species that are listed as endzohge threatened under the ESA or
result in the adverse modification or destructibhabitat that is designated as critical
under the ESA

Coverage under this permit is available drgtorm water discharges, allowable non-
storm water discharges, and discharge-relateditegiare not likely to jeopardize the
continued existence of any species that are lsseehdangered or threatened
(“listed”) under the ESA or result in the adversedification or destruction of habitat
that is designated as critical under the ESA (Gaithabitat”). Submission of a signed
NOI will be deemed to also constitute a certifioatof eligibility.

“Discharge-related activities” include: sitiéés which cause, contribute to, or result in
storm water point source pollutant discharges;raadsures to control storm water
discharges, including the siting, construction apdration of best management
practices (BMPs) to control, reduce or preventretaater pollution.
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1.3.5.3  In order to demonstrate eligibility, therp#tee must use the most recent Endangered
and Threatened Species County-Species List availaisth EPA and the process in
Addendum A (ESA Screening Process) to determine their diiyilprior to
submittal of their NOI. The most current list im#able at:
http://www.epa.gov/npdes/The permittee must meet one or more of theraite
1.3.5.3.1 through 1.3.5.3.5 below for the entirentef coverage under the permit.
The permittee must include a certification of &ligy and supporting documentation
on the eligibility determination as part of theto8n Water Management Program.

1.3.5.3.1 Criteria A: No endangered or threatematies or critical habitat are in proximity
to the MS4 or the point where authorized dischargash the receiving water; or

1.3.5.3.2 Criteria B: In the course of a separediefal action involving the MS4, formal or
informal consultation with the Fish and Wildlife ISiee and/or the National
Marine Fisheries Service (the “Services”) undert®ac/ of the Endangered
Species Act (ESA) has been concluded and that ttatisn:

— Addressed the effects of your storm water disclargéowable non-storm water
discharges, and discharge-related activities tedlispecies and critical habitat and

— The consultation resulted in either a no jeopanigion or a written concurrence by
the Service on a finding that your storm water liasges, allowable non-storm water
discharges, and discharge-related activities atrdkady to adversely affect listed
species or critical habitat; or

1.3.5.3.3 Criteria C: The activities are authorimeder Section 10 of the ESA and that
authorization addresses the effects of your stoatemdischarges, allowable non-
storm water discharges, and discharge-relatediteegion listed species and
critical habitat; or

1.3.5.34 Criteria D: Using best judgement and keolgk, the effects of your storm water
discharges, allowable non-storm water dischargesdacharge-related activities
on listed endangered or threatened species amdhchabitat have been evaluated.
Based on those evaluation a determination is madleebpermittee that there is no
reason to believe the storm water discharges, aliewvnon-storm water
discharges and discharge related activities vapgdize the continued existence
of any species or result in the adverse modificatipdestruction of critical
habitat.

1.3.5.35 Criteria E: The storm water dischargdsyalble non-storm water discharges, and
discharge-related activities were already addressadother operator’'s
certification of eligibility under Part 1.3.5.3.rbugh 1.3.5.3.4 which includes the
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MS4 activities. If certification is under this t&ria, the permittee agrees to comply
with any measures or controls upon which the odiperator’s certification was
based.

1.3.5.4  The permitting authority may require anyniee or applicant to provide
documentation of the determination of eligibilir fthis permit using the procedures
in Addendum A where the EPA or the Fish and Wed#fervices (FWS) and/or
National Marine Fisheries Services (NMFS) deterntireg there is a potential impact
on listed species or critical habitat.

1.3.5.5 Adischarge is not authorized if the disgkaror discharge-related activities cause a
prohibited "take" of endangered or threatenedispéas defined under Section 3 of
the Endangered Species Act and 50 CFR 17.3), usietstakes are authorized under
sections 7 or 10 of the Endangered Species Act.

1.3.5.6  Discharges are not authorized where théaliges or discharge-related activities are
likely to jeopardize the continued existence of spgcies that are listed as endangered
or threatened under the ESA or result in the agversdification or destruction of
habitat that is designated as critical under thA.ES

1.3.6 Discharges and discharge-related activitiéls wiconsidered adverse effects on
historic properties.

1.3.6.1  Determining eligibility: In order to begible for coverage under this permit, the
permittee must be in compliance with the Nationatétic Preservation Act. Your
discharges may be authorized under this permitibnly

1.3.6.1.1 Criteria A: your storm water dischargaiewable non-storm water discharges,
and discharge-related activities do not affectapprty that is listed or is eligible
for listing on the National Register of HistoriaPés as maintained by the
Secretary of the Interior; or

1.3.6.1.2 Criteria B: the permittee has obtainedisama compliance with a written
agreement with the state Historic Preservatiorc®ff{ SHPO) that outlines alll
measures you will undertake to mitigate or preasherse effect to the historic

property.

1.3.6.2  Addendum B of this permit provides guidaand references to assist the permittee
with determining your permit eligibility concernirigis provision.
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1.3.7

1.3.8

1.3.9

1.3.10

1.3.11

Discharges to territorial seas, the contigumuee, and the oceans unless such
discharges are in compliance with the ocean digeheniteria of 40 CFR Part 125,
Subpart M.

Discharges that would cause or contributesiveam exceedances of water quality
standards. Your storm water management prograrhinghsde a description of the
BMPs that the permittee will be using to ensure this will not occur. EPA may
require corrective action or an application forradividual permit or alternative
general permit if an MS4 is determined to causmstneam exceedance of water
guality standards.

Discharges of any pollutant into any wateniiich a Total Maximum Daily Load
(TMDL) has been either established or approvechbyBPA unless your discharge is
consistent with that TMDL. This eligibility contbin applies at the time the permittee
submit a Notice of Intent for coverage. If corwlis change after the permittee has
permit coverage, the permittee may remain coveyatidopermit provided the
permittee comply with the applicable requiremerit$art 3. The permittee must
incorporate any limitations, conditions and reguieats applicable to your discharges,
including monitoring frequency and reporting reqdirinto your Storm Water
Management Program in order to be eligible for piecoverage. For discharges not
eligible for coverage under this permit, the peteaitmust apply for and receive an
individual or other applicable general NPDES pepnibr to discharging.

Discharges prohibited under 40 CFR Part 122Hs includes discharges that do not
comply with your state’s anti-degradation policy Weater quality standards. State
anti-degradation policies can be obtained fromeihygropriate state environmental
office or their Internet sites.

Discharges to Water Quality Impaired Waters

A. The permittee must determine whether storm ma@iseharges from any part of the
MS4 contribute, either directly or indirectly, t@383(d) listed water body.

B. The storm water management program must incduskction describing how the
program will control the discharge of the pollusnf concern and ensure that the
discharges will not cause or contribute to instresxeedance of the water quality
standards. This discussion must specifically ifieabntrol measures and BMPs that
will collectively control the discharge of the pdlhnt(s) of concern. Pollutant(s) of
concern refer to the pollutant identified as cagisive impairment.
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1.3.12

1.4

Total Maximum Daily Load Allocations

If a TMDL has been approved for any water body intoch the MS4 discharges, the
permittee must:

A. Determine whether the approved TMDL is for diygant likely to be found in storm
water discharges from the MS4.

B. If the MS4 is required to implement storm wakerste load allocation provisions of
the TMDL, the permittee must assess whether the \gLl®ing met through
implementation of existing storm water control meas or if additional control measures
are necessary. The permittee’s assessment of evitén\WLA is being met is expected
to focus on the adequacy of the permittee’s stoatemcontrols (implementation and
maintenance), not on the response of the receivaigr.

C. Highlight in the storm water management progaauch annual reports all control
measures currently being implemented or planndsktimplemented to control pollutants
of concern identified in approved TMDLs. Also mde a schedule of implementation for
all planned controls. Document the assessmentwad@monstrates that the WLA will be
met including any calculations, maintenance logksoor other appropriate controls.

Allowable Non-Storm Water Discharges

The following non-storm water discharges are autkdrprovided it has been determined
by the permittee that they are not significant dbators of pollutants to the MS4.

. water line flushing

. landscape irrigation,

. diverted stream flows

. rising ground waters,

. uncontaminated ground water infiltration (adresf at 40 CFR 35.2005(20)),
. uncontaminated pumped ground water,

. discharge from potable water sources,

. foundation drains,

. air conditioning condensation,

10. irrigation water, springs,

11. water from crawl space pumps,

12. footing drains,

13. lawn watering,

14. individual resident car washing,

15. flows from riparian habitats and wetlands,
16. dechlorinated swimming pool discharges,

OCOoO~NOOOUIDS,WN B
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1.5

151

1.5.2

1.5.3

154

2.1

211

2.1.2

17. street wash water, and
18. Residential building wash waters, without dgdets

Discharges or flows from fire fighting activities@ir during emergency situations. The
permittee is not expected to evaluate fire fightiggharges with regard to pollutant
contributions. Therefore these discharges araid&d from the list of allowable non-
storm water discharges.

Obtaining Authorization

To be authorized to discharge storm water sorall MS4s, the permittee must
submit a notice of intent (NOI) and a descriptidth@ir storm water management
program in accordance with the deadlines presant8dction 2.1 of this permit.

The permittee must submit the information meglin section 2.2 on the latest version
of the NOI form (or photocopy thereof) containeddthdendum C. Your NOI
document must be signed and dated in accordanhesegtion 6.7 of this permit.

Unless notified by EPA to the contrary, disgeas who submit an NOI in accordance
with the requirements of this permit are authoriedischarge storm water from
small MS4s under the terms and conditions of tareni thirty (30) days after the
date that the NOI is postmarked. The Agency mawy deverage under this permit
and require submittal of an application for anwidtlial NPDES permit based on a
review of the NOI or other information (see Secttoh6).

Where the operator changes, or where a nervatopes added after submittal of an
NOI under Part 2, a new NOI must be submitted eoedance with Part 2 prior to the
change or addition.

Notice of Intent Requirements

Deadlines for Notification

If the permittee is automatically designatedar 40 CFR 8122.32(a)(1) or designated
by the permitting authority in this permit, there thermittee is required to submit an
NOI and a description of your storm water managermsvgram or apply for an
individual permit byFebruary 5, 2007

Additional designations after the date of pernsuisncelf the permittee is
designated by the permitting authority after theedd permit issuance, then the

10
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2.1.3

2.2

221

2211

2212

2.2.2

2221

2.2.2.2.

2213

2214

permittee is required to submit an NOI and themstemater management program,
including an electronic copy, to the permittinglaarity within 180 days of notice.

Submitting a Late NOIThe permittee is not prohibited from submittimgNOI after
the dates provided in 2.1. If a late NOI is subsdit your authorization is only for
discharges that occur after permit coverage istgdanThe permitting authority
reserves the right to take appropriate enforcemetnns for any unpermitted
discharges.

Contents of the Notice of Intent

The Notice of Intent document requirements areipédn Appendix C of the
permit, the NOI must be signed in accordance wattt B.7 of this permit and must
include information as:

Information on the Permittee

The name of your municipal entity/name atpa responsible for overall
coordination/state agency/federal agency, mailoidyess, and telephone number;

An indication of whether the permittee Bealeral, State, private, or other public
entity;

Information on the Municipal Separate Storm Sewestesn:

The Urbanized Area or Core Municipalityti permittee is not located in an
Urbanized Area) where your system is located; Hmeenof your organization,
county(ies) or parish(es) where your MS4 is locased the latitude and longitude of
an approximate center of your MS4;

The name of the major receiving water(s) amindication of whether any of your
receiving waters are on the latest CWA 8303(d)lismpaired waters. If you
have discharges to 303(d) waters, a certificatian your Storm Water
Management Program complies with the requiremein®ad 3.1,

If the permittee is relying on another gowegntal entity regulated under the storm
water regulations (40 CFR 122.26 & 122.32) to §atise or more of your permit
obligations (see Part 4.4), the identity of thaitgfies) and the element(s) they will be
implementing.

Information on your chosen best managenaatipes (BMPs) and the measurable
goals for each of the storm water minimum contredsures in Part 4.2 of this permit,

11
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2215

2.3

24

3.1

3.1.1

3.1.1.1

3.1.1.2

your time frame for implementing each of the BM&s the person or persons
responsible for implementing or coordinating yotwrgé Water Management
Program.

Certification of whether you have met ellgjbcriteria for protection of threatened or
endangered species, critical habitat, historic erogs, and marine fisheries.

Where to Submit

You are to submit your NOI, signed in accordandd whe signatory requirements of
Section 6.7 of this permit, to EPA at the followiaddress:

United States Environmental Protection Agency
Multi-Media Permits and Compliance Branch
Centro Europa Building, Suite 417

1492 Ponce de Leon Ave.

San Juan, PR 00907

Co-Permittees Under a Single NOI

The permittee may partner with other MS4s to dgveloed implement your storm
water management program. The permittee may ailstlyjsubmit an NOI with one
or more MS4s. Each MS4 must fill out the NOI famAddendum C. The
description of your storm water management prograust clearly describe which
permittees are responsible for implementing eachetontrol measures.

Special Conditions
Discharges to Water Quality Impaired Waters
Applicability: The permittee must:

Determine whether storm water discharge saynpart of the MS4 significantly
contributes directly or indirectly to a 303(d) dist (i.e., impaired) waterbody. If the
permittee has discharges meeting this criteriapémaittee must comply with Part
3.1.2; if the permittee does not, Part 3.1 doesappty to the permittee.

If the permittee has “303(d)” dischargesxdbed above, the permittee must also
determine whether a TMDL has been developed anbapg by EPA for the listed
waterbody. If there is a TMDL, the permittee mesinply with both Parts 3.1.2 and
3.1.3; if no TMDL has been approved, Part 3.1.3sdu# apply untila TMDL has
been approved.

12
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3.1.2 Water Quality Controls for Discharges to Impaiféthterbodies Your storm water
management program (SWMP) must include a sectiscritng how your program
will control the discharge of the pollutants of cem and ensure your discharges will
not cause or contribute to instream exceedancéeatater quality standards. This
discussion must specifically identify measures BMPs that will collectively control
the discharge of the pollutants of concern.

3.1.3 Consistency with Total Maximum Daily Load (TMDLJ)oaations If a TMDL has
been approved for any waterbody into which the gegmdischarges, the permittee
must:

3.1.3.1  Determine whether the approved TMDL is f@o#utant likely to be found in storm
water discharges from your MS4.

3.1.3.2  Determine whether the TMDL includes a palhitwasteload allocation (WLA) or
other performance requirements specifically forrstavater discharge from your
MS4.

3.1.3.3  Determine whether the TMDL address a flogime likely to occur during periods of
storm water discharge.

3.1.3.4  Atfter the determinations above have beeremaad if it is found that your MS4 must
implement specific WLA provisions of the TMDL, assevhether the WLAs are being
met through implementation of existing storm wat@ntrol measures or if additional
control measures are necessary.

3.1.3.5 Document all control measures currentlydemplemented or planned to be
implemented. Also include a schedule of implemigmtefor all planned controls.
Document the calculations or other evidence thatvsithat the WLA will be met.

3.1.3.6  Describe a monitoring program to determihetiwer the storm water controls are
adequate to meet the WLA.

3.1.3.7 If the evaluation shows that additional @dified controls are necessary, describe the
type and schedule for the control additions/remsioContinue Parts 3.1.3.4-7 until
two continuous monitoring cycles show that the Wlats being met or that WQ
standards are being met.

13



Case 3:14-cv-01476 Document 1-2 Filed 06/16/14 Page 15 of 63

Small MS4 General Permit November 6, 2006
4 Storm Water Management Program (SWMP)

4.1 Requirements

4.1.1 The permittee must develop, implement, andreafa storm water management

program designed to reduce the discharge of patisiteom your small MS4 to the
maximum extent practicable (MEP), to protect wajeality, and to satisfy the
appropriate water quality requirements of the CM&ter Act. The storm water
management program should include management ggactontrol techniques and
system, design, and engineering methods; and gheh provisions as the permitting
authority determines appropriate for the contrawdéh pollutants. The permittee
storm water management program must include thenfilg information for each of
the six minimum control measures described in 8eeti2 of this permit:

4.1.1.1 The best management practices (BMPs) tbgteimittee or another entity will
implement for each of the storm water minimum colntneasures;

4.1.1.2 The measurable goals for each of the BMéhgdimg, as appropriate, the months and
years in which the permittee will undertake requiieetions, including interim
milestones and the frequency of the action; and

4.1.1.3 The person or persons responsible for ingaing or coordinating the BMPs for the
permittee storm water management program.

4.1.2 In addition to the requirements listed abdke,permittee must provide a rationale for
how and why the permittee selected each of the Bafldsmeasurable goals for the
permittee storm water management program. Them#bon required for such a
rationale is given in Section 4.2 for each minimmeasure. The permittee must
develop and fully implement your program by [insgate five years from permit
issuance].

4.1.2.1  The permittee must submit to EPA a hardedacironic copy of the SWMP by
August 6, 2007 The storm sewer system map(s) are not requieetrenically.

4.1.2.2 Additional designations after the date of pernmsuisncelf the permittee is
designated by the permitting authority after theedd permit issuance, then the
permittee is required to submit an NOI and themstemater management program,
including an electronic copy, to the permittinglaarity within 180 days of notice.

4.1.3 The following EPA websites may be used indé&eelopment of BMPs and measurable
goals,

14
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4.2

4.2.1

42.1.1

42.1.2

42.1.2.1

4.2.1.2.2

4.2.1.2.3

42.1.2.4

EPA’s BMP menu found at:
http://cfpub.epa.gov/npdes/stormwater/menuofbmgeircfm,and

EPA’s guidance on measurable goals, found at:
http://www.epa.gov/npdes/stormwater/measurablefiodés.htm may be used in the
development of the storm water management program.

Minimum Control Measures

The six minimum control measures that must be deduin the permittee storm
water management program are:

Public Education and Outreach on Storm Waterrmpacts

Permit requirement.The permittee must implement a public educatiompm to
distribute educational materials to the communitganduct equivalent outreach
activities about the impacts of storm water disgharon water bodies and the
steps that the public can take to reduce pollutargsorm water runoff.

Decision processlhe permittee must document the decision procedtido
development of a storm water public education arndeach program. The
rationale statement must address both the pernattexall public education
program and the individual BMPs, measurable gaadsrasponsible persons for
the program. The rationale statement must indlbddollowing information, at a
minimum;

How the permittee plan to inform individuand households about the steps they
can take to reduce storm water pollution.

How the permittee plan to inform individluand groups on how to become
involved in the storm water program (with actistisuch as local stream and
beach restoration activities).

Who are the target audiences for the pe®is education program who are likely
to have significant storm water impacts (includommmmercial, industrial and
institutional entities) and why those target audesnwere selected.

What are the target pollutant sourcepénmittee public education program is
designed to address.

15
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4.2.1.2.5

4.2.1.2.6

4.2.1.2.7

4.2.2

42.2.1

4.2.2.2

42.2.2.1

4.2.2.2.2

4.2.2.2.3

42.2.2.4

422241

What is the permittee outreach strategyyding the mechanisms (e.g., printed
brochures, newspapers, media, workshops, etcpetmittee will use to reach

your target audiences , and how many people deggaimittee expect to reach

by the outreach strategy over the permit term.

Who is responsible for overall manageraadtimplementation of the permittee
storm water public education and outreach prognaah i different, who is
responsible for each of the BMPs identified fos giiogram.

How will the permittee evaluate the sus@dghis minimum measure, including
how the permittee selected the measurable goatsafdr of the BMPs.

Public Involvement/Participation

Permit requirementThe permittee must at a minimum, comply with Statd
local public notice requirements when implemengngublic
involvement/participation program.

Decision processlhe permittee must document the decision procegtidéo
development of a storm water public involvementipgation program. The
rationale statement must address both the pernattexall public
involvement/participation program and the individlB&Ps, measurable goals, and
responsible persons for the program. The ratistaaément must include the
following information, at a minimum:

How the permittee has involved the publithe development and submittal of
your NOI and storm water management program.

What is the permittee’s plan to activelyoive the public in the development and
implementation of the program.

Who are the target audiences for the pieers public involvement program,
including a description of the types of ethnic @sdnomic groups engaged. The
permittee is encouraged to actively involve allgmially affected stakeholder
groups, including commercial and industrial bussess trade associations,
environmental groups, homeowners associationseduadational organizations,
among others.

What are the types of public involvemenivdies included in the program.
Where appropriate, consider the following typepubic involvement activities:

Citizen representatives on a storm wateragement panel
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4.2.2.2.4.2  Public hearings

4.2.2.2.4.3  Working with citizen volunteers willihg educate others about the program
4.2.2.2.4.4  Volunteer monitoring or stream/beachrelep activities

4.2.2.2.5 Who is responsible for the overall managegrand implementation of the storm

4.2.2.2.6

4.2.3

42.3.1

42.3.1.1

4.2.3.1.2

4.2.3.1.3

42.3.1.4

4.2.3.1.5

4.2.3.1.6

water public involvement/participation program aidlfferent, who is
responsible for each of the BMPs identified fos ghiogram.

How the permittee will evaluate the susa@dghis minimum measure, including
how the permittee selected the measurable goatsafdr of the BMPs.

lllicit Discharge Detection and Elimination
Permit requirement.The permittee must:

Develop, implement and enforce a progradetect and eliminate illicit
discharges (as defined in 40 CFR 8122.26(b)(20) theé permittee small MS4;

Develop, if not already completed, a steemer system map, showing the
location of all outfalls and the names and locatiball waters of the United States
that receive discharges from those outfalls;

To the extent allowable under State aallaev, effectively prohibit, through
ordinance, or other regulatory mechanism, non-swwater discharges into the
permittee storm sewer system and implement ap@tepenforcement procedures
and actions;

Develop and implement a plan to detectaaithless non-storm water discharges,
including illegal dumping, to the permittees’ syste

Inform public employees, businesses, badéneral public of hazards associated
with illegal discharges and improper disposal o$teaand

Address the following categories of namstwater discharges or flows (i.e.,
illicit discharges) only if the permittee identifyjem as significant contributors of
pollutants to the small MS4: water line flushirgndscape irrigation, diverted
stream flows, rising ground waters, uncontamingt@dind water infiltration (as
defined at 40 CFR 835.2005(20)), uncontaminatedpaehground water,
discharges from potable water sources, foundatiaimg| air conditioning
condensation, irrigation water, springs, water fraawl space pumps, footing
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drains, lawn watering, individual residential caashing, flows from riparian
habitats and wetlands, dechlorinated swimming paeharges, and street wash
water (discharges or flows from fire fighting adies are excluded from the
effective prohibition against non-storm water aeécdonly be addressed where
they are identified as significant sources of galhis to waters of the United
States).

4.2.3.1.7 The permittee may also develop a listtéosimilar occasional incidental non-
storm water discharges (e.g., non-commercial ontghzar washes, etc.) that will
not be addressed as illicit discharges. Thesestmma water discharges must not
be reasonably expected (based on information &leaila the permittees) to be
significant sources of pollutants to the MuniciSaparate Storm Sewer System,
because of either the nature of the dischargesmtittons the permittee has
established for allowing these discharges to thepted MS4 (e.qg., a charity car
wash with appropriate controls on frequency, prayino sensitive waterbodies,
BMPs on the wash water, etc.). The permittee mastiment in their SWMP any
local controls or conditions placed on the dischargThe permittee must include
a provision prohibiting any individual non-stormteadischarge that is determined
to be contributing significant amounts of pollutatd their MS4.

4.2.3.2 Decision processlhe permittee must document the decision procegtidéo
development of a storm water illicit discharge data and elimination program.
The rationale statement must address both the lbMemdischarge detection
and elimination program and the individual BMPsameable goals, and
responsible persons for their program. The ratista@ement must include the
following information, at a minimum:

4.2.3.2.1 How the permittee will develop a stormeaemap showing the location of all
outfalls and the names and location of all recgivirmters. Describe the sources
of information the permittee used for the maps, lao the permittee plan to
verify the outfall locations with field surveysf dlready completed, describe how
the permittee developed this map. Also, descrive the map will be regularly
updated.

4.2.3.2.2 The mechanism (ordinance or other regylabe@chanism) the permittee will use
to effectively prohibit illicit discharges into thdS4 and why the permittee choose
that mechanism. If the permittee need to devdignechanism, describe the
plan and a schedule to do so. If the ordinanaegulatory mechanism is already
developed, include a copy of the relevant sectmtisthe program.

4.2.3.2.3 The plan to ensure through appropriatereament procedures and actions that
the illicit discharge ordinance (or other regulgtorechanism) is implemented.
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4.2.3.2.4 The plan to detect and address illicitldisges to the system, including discharges
from illegal dumping and spills. The plan mustiude dry weather field screening
for non-storm water flows and field tests of sedelcthemical parameters as
indicators of discharge sources. The plan mustadsiress on-site sewage
disposal systems that flow into your storm draingggtem. The description must
address the following, at a minimum:

4.2.3.2.4.1  Procedures for locating priority aredgtvincludes areas with higher likelihood
of illicit connections (e.g., areas with older sary sewer lines, for example) or
ambient sampling to locate impacted reaches.

4.2.3.2.4.2  Procedures for tracing the source dfi@ndischarge, including the specific
techniques the permittee will use to detect thatioa of the source.

4.2.3.2.4.3  Procedures for removing the sourceefilitit discharge
4.2.3.2.4.4  Procedures for program evaluation asesasnent.

4.2.3.2.5 How the permittee plan to inform publicpdogees, businesses, and the general
public of hazards associated with illegal dischargred improper disposal of waste.
Include in the description how this plan will comate with the public education
minimum measure and the pollution prevention/goodsekeeping minimum
measure programs.

4.2.3.2.6 Who is responsible for overall manageraadtimplementation of the permittee’s
storm water illicit discharge detection and elinina program and, if different,
who is responsible for each of the BMPs identif@dthis program.

4.2.3.2.7 How the permittee will evaluate the susa@dghis minimum measure, including
how the permittee selected the measurable goatsafdr of the BMPs.

4.2.4 Construction Site Storm Water Runoff Control

4241 Permit requirementThe permittee must develop, implement, and enfarce
program to reduce pollutants in any storm wateoffuio their small MS4 from
construction activities that result in a land dibance of greater than or equal to
one acre. Reduction of storm water discharges ronstruction activity
disturbing less than one acre must be includedum program if that construction
activity is part of a larger common plan of develgmt or sale that would disturb
one acre or more. If the NPDES permitting autlyosigives requirements for
storm water discharges associated with small coctsbn activity in accordance
with § 122.26(b)(15)(i), the permittee is not regdito develop, implement,
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and/or enforce a program to reduce pollutant diggsafrom such sites. The
program must include the development and implententaf, at a minimum:

4.2.4.1.1 An ordinance or other regulatory mechangnequire erosion and sediment
controls, as well as sanctions to ensure compljaocine extent allowable under
State or local law;

4.2.4.1.2 Requirements for construction site opesaim implement appropriate erosion and
sediment control best management practices;

4.2.4.1.3 Requirements for construction site opesatim control waste such as discarded
building materials, concrete truck washout, chelsydéter, and sanitary waste at
the construction site that may cause adverse impacivater quality;

4.2.4.1.4 Procedures for site plan review whichiipooate consideration of potential water
quality impacts;

4.2.4.1.5 Procedures for receipt and consideratianfamation submitted by the public;
and

4.2.4.1.6 Procedures for site inspection and enfoece of control measures.

4.2.4.2 Decision processlhe permittee must document the decision procegtidéo

development of a construction site storm waterr@mprogram. The rationale
statement must address both the overall construstie storm water control
program and the individual BMPs, measurable gaaid,responsible persons for
the program. The rationale statement must indlbddollowing information, at a
minimum:

4.2.4.2.1 The mechanism (ordinance or other regylabe@chanism) the permittee will use
to require erosion and sediment controls at coastnu sites and why the
permittee choose that mechanism. If the permitessls to develop this
mechanism, describe the plan and a schedule to.ddf the ordinance or
regulatory mechanism is already developed, inchudepy of the relevant sections
with your storm water management program descniptio

4.2.42.2 The plan to ensure compliance with theiencand sediment control regulatory
mechanism, including the sanctions and enforcemecthanisms the permittee will
use to ensure compliance. Describe the procedflureghen the permittee will use
certain sanctions. Possible sanctions includemonetary penalties (such a stop
work orders), fines, bonding requirements, andémit denials for non-
compliance.
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4.2.4.2.3 The requirements for construction siterajoes to implement appropriate erosion
and sediment control BMPs and control waste attcocison sites that may cause
adverse impacts to water quality. Such waste dedwdiscarded building
materials, concrete truck washouts, chemicalsy Jiind sanitary waste.

4.2.4.2.4 The procedures for site plan review, tholg the review of pre-construction site
plans, which incorporate consider of potential wapgality impacts. Describe the
procedures and the rationale for how the permiiti#tédentify certain sites for
site plan review, if not all plans are reviewedesbribe the estimated number and
percentage of site that will have pre-construcsib@ plans reviewed.

4.2.4.2.5 The procedures for receipt and considerati information submitted by the
public. Consider coordinating this requirementhviite public education program.

4.2.4.2.6 The procedures for site inspection andreafment of control measures, including
how the permittee will prioritize sites for inspiect

4.2.4.2.7 Who is responsible for overall manageraadtimplementation of the construction
site storm water control program and, if differemho is responsible for each of
the BMPs identified for this program.

4.2.4.2.8 Describe how the permittee will evaluaieguccess of this minimum measure,
including how the permittee selected the measuiginds for each of the BMPs.

4.2.5 Post-Construction Storm Water Management in N& Development and
Redevelopment

4251 Permit requirementThe permittee must:

4.251.1 Develop, implement, and enforce a progmaaddress storm water runoff from

new development and redevelopment projects thatrtigreater than or equal to
one acre, including projects less than one acteatigapart of a larger common
plan of development or sale, that discharge inéopermittee small MS4. The
permittee’s program must ensure that controlsrapdaice that would prevent or
minimize water quality impacts;

42.5.1.2 Develop and implement strategies whicludeca combination of structural and/or

non-structural best management practices (BMPspapiate for the permittee’s
community; and
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4.2.5.1.3

42514

4.2.5.2

42521

4.2.5.2.2

4.2.5.2.3

425231

4.25.2.3.2

4.2.5.2.3.3

425234

42524

425241

Use an ordinance or other regulatory mesimeto address post-construction
runoff from new development and redevelopment ptsj& the extent allowable
under State or local law; and

Ensure adequate long-term operation amtenance of BMPs.

Decision processlhe permittee must document their decision profoeshe
development of a post-construction storm water gpament program. Their
rationale statement must address both their oyawatk-construction storm water
management program and the individual BMPs, meb&ugmals, and responsible
persons for their program. The rational statemargt include the following
information, at a minimum:

Their program to address storm water furarh new development and
redevelopment projects. Include in this descripaay specific priority areas for
this program.

How their program will be specificallylbaed for their local community, minimize
water quality impacts, and attempt to maintain gegelopment runoff conditions.

Any non-structural BMPs in your prograngjuding, as appropriate:

Policies and ordinances that provideirements and standards to direct growth
to identified areas, protect sensitive areas sachketlands and riparian areas,
maintain and/or increase open space (includingdacaeed funding source for
open space acquisition), provide buffers alongisemsvater bodies, minimize
impervious surfaces, and minimize disturbance td amd vegetation;

Policies or ordinances that encourddiedievelopment in higher density urban
areas, and areas with existing storm sewer infrestre;

Education programs for developers aagtiblic about project designs that
minimize water quality impacts; and

Other measures such as minimizatioheopercentage of impervious area after
development, use of measures to minimize directhnected impervious areas,
and source control measures often thought of ad oasekeeping, preventive
maintenance and spill prevention.

Any structural BMPs in your program, imlshg, as appropriate:

Storage practices such as wet pondexadded-detention outlet structures;
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4.2.5.2.4.2  Filtration practices such as grassedeswaioretention cells, sand filters and filter
strips; and

4.2.5.2.4.3 Infiltration practices such as infiltoat basins and infiltration trenches.

4.2.5.2.5 What are the mechanisms (ordinance or o¢g@latory mechanisms) the
permittee will use to address post-constructiomfiinom new developments and
redevelopments and why did the permittee choogenthehanism. If the
permittee need to develop a mechanism, describgldheand a schedule to do so.
If the ordinance or regulatory mechanism is alredeleloped, include a copy of
the relevant sections with your program.

4.2.5.2.6 How the permittee will ensure the longrt@peration and maintenance (O&M) of
their selected BMPs. Options to help ensure ttatré O&M responsibilities are
clearly identified include an agreement betweerpmnittee and another party
such as the post-development landowners or regauthorities.

4.2.5.2.7 Who is responsible for overall manageraedtimplementation of the post-
construction storm water management program awiffafent, who is
responsible for each of the BMPs identified fos giiogram.

4.2.5.2.8 How the permittee will evaluate the susa@dghis minimum measure, including
how the permittee selected the measurable goatsafdr of the BMPs.

4.2.6 Pollution Prevention/Good Housekeeping for Muigipal Operations
4.2.6.1 Permit requirementThe permittee must:
4.2.6.1.1 Develop and implement an operation andter@ance program that includes a

training component and has the ultimate goal ofgmmeng or reducing pollutant
runoff from municipal operations; and

4.2.6.1.2 Using training materials that are avagldi@m EPA, the State or other
organizations, the program must include employaieitg to prevent and reduce
storm water pollution from activities such as parkl open space maintenance,
fleet and building maintenance, new constructioshland disturbances, and storm
water system maintenance.

4.2.6.2 Decision processlhe permittee must document their decision profoesthe
development of a pollution prevention/good houspkeeprogram for municipal
operations. The rationale statement must addasstbeir overall pollution
prevention/good housekeeping program and the thattiBMPs, measurable
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goals, and responsible persons for their progréhe rationale statement must
include the following information, at a minimum:

4.2.6.2.1 The operation and maintenance programeteept or reduce pollutant runoff
from the municipal operations. The program mustsjgally list the municipal
operations that are impacted by this operationmasidtenance program. The
permittee must also include a list of industriailides the permittee own or
operate that are subject to EPA’s Multi-Sector Galneermit (MSGP) or
individual NPDES permits for discharges of stormevassociated with industrial
activity that ultimately discharge to their MS4iclude the EPA permit number or
a copy of the Industrial NOI form for each faclility

4.2.6.2.2 Any government employee training prograengermittee will use to prevent and
reduce storm water pollution from activities sushpark and open space
maintenance, fleet and building maintenance, nawstcoction and land
disturbances, and storm water system maintenadescribe any existing,
available materials the permittee plan to use. cilas how this training program
will be coordinated with the outreach programs ttexed for the public
information minimum measure and the illicit disa@minimum measure.

4.2.6.2.3 The program description must specificadigress the following areas:

4.2.6.2.3.1 Maintenance activities, maintenanceddhas, and long-term inspection
procedures for controls to reduce floatables ahdrgbollutants to the MS4.

4.2.6.2.3.2  Controls for reducing or eliminating thecharge of pollutants from streets, roads,
highways, municipal parking lots, maintenance dodagje yards, waste transfer
stations, fleet or maintenance shops with outdtamage areas, and salt/sand
storage locations and snow disposal areas the peendiperate.

4.2.6.2.3.3 Procedures for the proper disposal steveemoved from the MS4 and their
municipal operations, including dredge spoil, acolated sediments, floatables,
and other debris.

4.2.6.2.3.4  Procedures to ensure that new flood gesnant projects are assessed for impacts
on water quality and existing projects are assefssdadcorporation of additional
water quality protection devices or practices.

4.2.6.2.4 Who is responsible for overall manageraadtimplementation of the pollution

prevention/good housekeeping program and, if éfferwho is responsible for
each of the BMPs identified for this program.
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4.2.6.2.5 How the permittee will evaluate the sus@dghis minimum measure, including
how the permittee selected the measurable goatsafdr of the BMPs.

4.3 Sharing Responsibility

Implementation of one or more of the minimum measumay be shared with another
entity, or the entity may fully take over the me&suThe permittee may rely on
another entity only if:

43.1 The other entity, in fact, implements the colntheasure;

4.3.2 The particular control measure, or componétitai measure, is at least as stringent
as the corresponding permit requirement.

4.3.3 The other entity agrees to implement the cbnteasure on your behalf. Written
acceptance of this obligation is expected. Thigation must be maintained as part
of the description of the permittee storm water aggment program. If the other
entity agrees to report on the minimum measurepénmittee must supply the other
entity with the reporting requirements containe®&ction 5.3 of this permit. If the
other entity fails to implement the control measoimeyour behalf, then the permittee
remain liable for any discharges due to that faikar implement.

4.4 Reviewing and Updating Storm Water Management Rigrams

4.4.1 Storm Water Management Program Revigwe permittee must do an annual review
of their Storm Water Management Program in conjonatvith preparation of the
annual report required under Part 5.3

4.4.2 Storm Water Management Program Updakée permittee may change their Storm
Water Management Program during the life of theritein accordance with the
following procedures:

4.4.2.1 Changes adding (but not subtracting or cef@® components, controls, or
requirements to the Storm Water Management Prograyibe made at any time
upon written notification to the Permitting Authiyri

4.4.2.2  Changes replacing an ineffective or unféa8iMP specifically identified in the Storm
Water Management Program with an alternate BMP lmeaequested at any time.
Unless denied by the Permitting Authority, changesosed in accordance with the
criteria below shall be deemed approved and mamplemented 60 days from
submittal of the request. If request is denied,garmitting Authority will send the
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permittee a written response giving a reason ferdgcision. Your modification
requests must include the following:

An analysis of why the BMP is ineffectaveinfeasible (including cost prohibitive),
Expectations on the effectiveness of épéacement BMP, and

An analysis of why the replacement BM&xigected to achieve the goals of the BMP
to be replaced.

Change requests or notifications must beermadriting and signed in accordance
with Part 6.7.

Storm Water Management Program Updates Requirdtdermitting Authority
The Permitting Authority may require changes to $herm Water Management
Program as needed to:

Address impacts on receiving water quaéitysed, or contributed to, by discharges
from the Municipal Separate Storm Sewer System;

Include more stringent requirements necgssartomply with new Federal statutory
or regulatory requirements; or

Include such other conditions deemed negebgdahe Permitting Authority to comply
with the goals and requirements of the Clean Water

Changes requested by the Permitting Authoritst be made in writing, set forth the
time schedule for the permittee to develop the ghanand offer the permittee the
opportunity to propose alternative program chamgeseet the objective of the
requested modification. All changes required lgyRermitting Authority will be made
in accordance with 40 CFR 124.5, 40 CFR 122.62&sappropriate 40 CFR 122.63.

Transfer of Ownership, Operational Authority, ordRensibility for Storm Water
Management Program Implementatiorhe permittee must implement the Storm
Water Management Program on all new areas addexitoportion of the municipal
separate storm sewer system (or for which the pe@nbecame responsible for
implementation of storm water quality controls)eapeditiously as practicable, but
not later than one year from addition of the neaaar Implementation may be
accomplished in a phased manner to allow additioma! for controls that cannot be
implemented immediately.
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4441

4.4.4.2

4.5

5.1

5.1.1

5.1.2

5.1.2.1

Within 90 days of a transfer of ownershipem@tional authority, or responsibility for
storm water management program implementationpénittee must have a plan for
implementing your Storm Water Management Prograralicaifected areas. The plan
may include schedules for implementation. Infoforabn all new annexed areas and
any resulting updates required to the Storm Watanddement Program must be
included in the annual report.

Only those portions of the Storm Water Mamagnt Programs specifically required
as permit conditions shall be subject to the meation requirements of 40 CFR Part
124.5. Addition of components, controls, or regoients by the permittee(s) and
replacement of an ineffective or infeasible BMP lenpenting a required component of
the Storm Water Management Program with an alterBMP expected to achieve
the goals of the original BMP shall be consideraéabmchanges to the Storm Water
Management Program and not modifications to thenper

SWMP Availability

You must retain a copy of the current SWMP requivedhis permit, and it must be
immediately available to EPA; a State or local ageapproving storm water
management plans; and representatives of the ilsakRd Wildlife Services
(USFWS) or the National Marine Fisheries Servic®f$) at the time or upon
request. Also, in the interest of the public’stigo-know, you must allow to view a
copy or provide a copy of the SWMP to anyone wh&esasuch a request in writing.
Confidential Business Information (CBI) may notveghheld from regulatory
agencies, but may be withheld from the public. pdlfitions of the SWMP not
justifiably considered CBI, must be provided to phablic.

Monitoring, Recordkeeping, and Reporting

Monitoring

The permittee must evaluate program compligheeappropriateness of identified
best management practices, and progress towarevahidentified measurable

goals. If the permittee discharge to a water fhictva TMDL has been approved, the
permittee will have additional monitoring requirerteunder Part 3.1.3.6.

When the permittee conduct monitoring at thenmitted small MS4, the permittee is
required to comply with the following:

Representative monitoringamples and measurements taken for the purpose of
monitoring shall be representative of the monitcaetivity.
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5.1.2.2 Test ProceduresMonitoring results must be conducted accordinteth procedures
approved under 40 CFR part 136

5.1.3 Records of monitoring information shall inaud

5.1.3.1  The date, exact place, and time of samplingeasurements;

5.1.3.2  The names(s) of the individual(s) who penfed the sampling or measurements;
5.1.3.3  The date(s) analyses were performed;

5.1.3.4  The names of the individuals who perfornfedanalyses;

5.1.3.5 The analytical techniques or methods usatl; a

5.1.3.6  The results of such analyses.

514 Discharge Monitoring ReportMonitoring results must be reported on a Discharge
Monitoring Report (DMR)

5.2 Record keeping

5.2.1 The permittee must retain records of all nwymg information, including, all
calibration and maintenance records and all oriigitigo chart recordings for
continuous monitoring instrumentation, copies bfegorts required by this permit,
copies of Discharge Monitoring Reports (DMRs), ayxof the NPDES permit, and
records of all data used to complete the applingiOl) for this permit, for a period
of at least three years from the date of the sgmm@surement, report or application,
or for the term of this permit, whichever is longérhis period may be extended by
request of the permitting authority at any time.

5.2.2 The permittee must submit their records tgpmenitting authority only when
specifically asked to do so. The permittee mustimea description of the Storm
Water Management Program required by this permilyding a copy of the permit
language) at a location accessible to the permitiithority. The permittee must
make their records, including the notice of int@®Il) and the description of the
storm water management program, available to thécptirequested to do so in
writing.
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5.3 Reporting

The permittee must submit annual reports to theddar by [insert date] of each year
of the permit term. The report must include:

5.3.1 The status of permittee’s compliance with pieconditions, an assessment of the
appropriateness of the identified best managenractipes, progress towards
achieving the statutory goal of reducing the disgbaf pollutants to the MEP, and
the measurable goals for each of the minimum cémnteasures;

5.3.2 Results of information collected and analyzieahy, during the reporting period,
including monitoring data used to assess the saadfdabe program at reducing the
discharge of pollutants to the MEP;

5.3.3 A summary of the storm water activities thenptee plan to undertake during the
next reporting cycle (including an implementatichedule);

5.3.4 Proposed changes to your storm water managgmagram, including changes to
any BMPs or any identified measurable goals thptyap the program elements; and

5.3.5 Notice that the permittee is relying on anotf@vernment entity to satisfy some of
your permit obligations (if applicable).

6 Standard Permit Conditions
6.1 Duty to Comply

6.1.1 The permittee must comply with all conditiafighis permit. Any permit
noncompliance constitutes a violation of CWA andrisunds for enforcement action;
for permit termination, revocation and reissuameenodification; or for denial of a
permit renewal application.

6.1.2 Penalties for Violations of Permit Conditians

The Director will adjust the civil and administrsipenalties listed below in
accordance with the Civil Monetary Penalty Inflatiddjustment Rule (Federal
Register: December 31, 1996, Volume 61, Number g&ges 69359-69366, as
corrected, March 20, 1997, Volume 62, Number 5¢gpdl3514-13517) as mandated
by the Debt Collection Improvement Act of 1996 ifdftation on a periodic basis. This
rule allows EPA's penalties to keep pace withtiofa The Agency is required to
review its penalties at least once every four ydaeeafter and to adjust them as
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necessary for inflation according to a specifieaiola. The civil and administrative
penalties listed below were adjusted for inflatgarting in 1996.

6.1.2.1 Criminal Violations.

6.1.2.1.1 Negligent Violations The CWA provides that any person wiegligently
violates permit conditions implementing section 3802, 306, 307, 308, 318 or
405 of the Act, or any condition or limitation inrgphenting any of such sections in
a permit issued under section 402, or any requinem@osed in a pretreatment
program approved under sections 402(a)(3) or 402)lof the Act, is subject to
a fine of not less than $2,500 nor more than $2Zb¥ day of violation, or by
imprisonment for not more than 1 year, or boththia case of a second, or
subsequent conviction for a negligent violatiopeason shall be subject to
criminal penalties of not more than $50,000 per afayiolation, or by
imprisonment of not more than two (2) years, ohbot

6.1.2.1.2 Knowing Violations The CWA provides that any person wkrmwinglyviolates
permit conditions implementing section 301, 30%,3807, 308, 318 or 405 of the
Act, or any condition or limitation implementingyaaof such sections in a permit
issued under section 402 of the Act, or any requer@ imposed in a pretreatment
program approved under sections 402(a)(3) or 402)lof the Act, is subject to a
fine of not less than $5,000 nor more than $50)X0day of violation, or by
imprisonment for not more than 3 years, or boththke case of a second, or
subsequent conviction for a knowing violation, asp@ shall be subject to criminal
penalties of not more than $100,000 per day o&timh, or by imprisonment of
not more than six (6) years, or both.

6.1.2.1.3 Knowing EndangermentThe CWA provides that any person wkrmowingly
violates permit conditions implementing section 3802, 306, 307, 308, 318 or
405 of the Act, or any condition or limitation ilementing any of such sections in
a permit issued under section 402 of the Act, ahd kknows at that time that he
thereby places another person in imminent dangdeath or serious bodily injury
shall, upon conviction be subject to a fine notrenthhan $250,000 or by
imprisonment for not more than 15 years, or bdththe case of a second, or
subsequent conviction for a knowing endangermetation, a person shall be
subject to criminal penalties of not more than $800 per day of violation, or by
imprisonment of not more than 30 years, or both. oAganization, as defined in
section 309(c)(3)(B)(ii)) of the CWA shall, uponroaction of violating the
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6.1.2.1.4

6.1.2.2

6.1.2.3

6.1.2.3.1

6.1.2.3.2

6.2

imminent danger provision, be subject to a fineatf more than $1,000,000 and
can be fined up to $2,000,000 for second or sulesggqonvictions.

False StatementThe CWA provides that nay person who knowinglhkesaany
false material statement, representation, or @atibn in any application, record,
report, plan, or other document filed or requiredé maintained under the Act or
who knowingly falsifies, tampers with, or renderadcurate, any monitoring
device or method required to be maintained undeAttt, shall upon conviction,
be punished by a fine of not more than $10,000yamprisonment for not more
than two years, or by both. If a conviction is &violation committed after a first
conviction of such person under this paragraphispument shall be by a fine of
not more than $20,000 per day of violation, orropglisonment of not more than
four years, or by both. (See section 309(c)(4hefClean Water Act).

Civil Penalties.

The CWA provides that any person who violates angezondition implementing
section 301, 302, 306, 307, 308, 318 or 405 oftteor any condition or limitation
implementing any of such sections in a permit idswader section 402 of the Act, or
any requirement imposed in a pretreatment progggroaed under sections
402(a)(3) or 402(b)(8) of the Act is subject toial penalty not to exceed $32,500
per day for each violation.

Administrative Penalties.

The CWA provides that any person who violates angezondition implementing
section 301, 302, 306, 307, 308, 318 or 405 ofAtteor any condition or limitation
implementing any of such sections in a permit idswader section 402 of the Act, or
any requirement imposed in a pretreatment progggroaed under sections
402(a)(3) or 402(b)(8) of the Act is subject toaaministrative penalty as follows:

Class | penalty Not to exceed $11,000 per violation nor shail mfeximum
amount exceed $32,500.

Class Il penalty Not to exceed $11,000 per day for each day dwwinich
violation continues nor shall the maximum amourtesd $157,500.

Continuation of the Expired General Permit
If this permit is not reissued or replaced priothie expiration date, it will be

administratively continued in accordance with trem#nistrative Procedures Act and
remain in force and effect. Any permittee who \gesnted permit coverage prior to
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the expiration date will automatically remain caeiby the continued permit until the
earlier of:

Reissuance or replacement of this permit,hé¢hwtime the permittee must comply
with the Notice of Intent conditions of the new ipérto maintain authorization to
discharge; or

Issuance of an individual permit for your Heges; or
A formal permit decision by the permitting laartity not to reissue this general permit,
at which time the permittee must seek coveragerumaalternative general permit or
an individual permit.
Need to Halt or Reduce Activity Not a Defense
It shall not be a defense for the permittee inrfareement action that it would have
been necessary to halt or reduce the permittedtsich order to maintain compliance
with the conditions of this permit.

Duty to Mitigate
The permittee must take all reasonable steps tonmgnor prevent any discharge in
violation of this permit that has a reasonabldilik®d of adversely affecting human
health or the environment.

Duty to Provide Information

The permittee must furnish to the permitting auitgany information that is
requested to determine compliance with this peomdther information.

Other Information

If the permittee becomes aware that they havedfédesubmit any relevant facts in
your Notice of Intent or submitted incorrect infaton in the Notice of Intent or in
any other report to the permitting authority, tleempittee must promptly submit such
facts or information.

Signatory Requirements

All Notices of Intent, reports, certifications, information submitted to the permitting

authority, or that this permit requires be mairgdity the permittee shall be signed
and certified as follows:
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6.7.1 Notices of Intent All Notices of Intent shall be signed by eitlaeprincipal executive
officer or ranking elected official. For purpos®ghis section, a principal executive
officer of a Federal agency includes (1) the chiedcutive officer of the agency, or (2)
a senior executive officer having responsibility fioe overall operations of a principal
geographic unit of the agency (e.g., Regional Adstriaitors of EPA).

6.7.2 Reports and other informatioAll reports required by the permit and other
information requested by the permitting authorityaathorized representative of the
permitting authority shall be signed by a persoscdbed above or by a duly
authorized representative of that person. A peisarduly authorized representative
only if:

6.7.2.1 Signed authorizatian The authorization is made in writing by a perdescribed
above and submitted to the permitting authority.

6.7.2.2 Authorization with specified responsibiliffhe authorization specifies either an
individual or a position having responsibility fire overall operation of the
regulated facility or activity, such as the positmf manager, operator,
superintendent, or position of equivalent respalitgifor environmental matter
for the regulated entity.

6.7.3 Changes to authorizationlf an authorization is no longer accurate beeaudifferent
operator has the responsibility for the overallragien of the MS4, a new
authorization satisfying the requirement of (6.2)2bove must be submitted to the
permitting authority prior to or together with armgports, information, or notices of
intent to be signed by an authorized representative

6.7.4 Certification Any person (as defined above in (6.7.2.1 and2&Y) signing
documents under section 6.7 shall make the follgwertification:

“ certify under penalty of law that this documemtd all attachments were prepared
under my direction or supervision in accordancé &isystem designed to assure that
gualified personnel properly gathered and evalutdtednformation submitted. Based
on my inquiry of the person or persons who manhgesystem, or those persons
directly responsible for gathering the informatgubmitted is, to the best of my
knowledge and belief, true, accurate, and completan aware that there are
significant penalties for submitting false informat including the possibility of fine

and imprisonment for knowing violations.”

6.8 Property Rights
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The issuance of this permit does not convey angeny rights of any sort, or any
exclusive privilege, nor does it authorize anyrynto private property nor any
invasion of personal rights, nor any infringemehEederal, State or local laws or
regulations

Proper Operation and Maintenance

The permittee must at all times properly operattraaintain all facilities and systems
of treatment and control (and related appurtenanelish are installed or used by
you to achieve compliance with the conditions dd lermit and with the conditions
of your storm water management program. Properabipe and maintenance also
includes adequate laboratory controls and appri@pgaality assurance procedures.
Proper operation and maintenance requires the e backup or auxiliary
facilities or similar systems, installed by youyowhen the operation is necessary to
achieve compliance with the conditions of the permi

Inspection and Entry
The permittee must allow the permitting authorityaa authorized representative
(including an authorized contractor acting as agggntative of the Administrator)
upon the presentation of credentials and othermeats as may be required by law,
to do any of the following:

Enter the premises where a regulated faoltlityctivity is located or conducted or
where records must be kept under the conditionBi®permit;

Have access to and copy at reasonable @mgsecords that must be kept under the
conditions of this permit;

Inspect at reasonable times any facilitiesquipment (including monitoring and
control equipment) practices, or operations regdlatr required under this permit;
and

Sample or monitor at reasonable times, ®ptrposes of assuring permit compliance
or as otherwise authorized by the CWA, any substanc parameters at any location.

Permit Actions

This permit may be modified, revoked and reissoederminated for cause. Your
filing of a request for a permit modification, rexation and reissuance, or termination,
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6.12

6.13

6.14

6.14.1

6.14.2

6.15

6.16

6.17

or a notification of planned changes or anticipatedcompliance does not stay any
permit condition.

Permit Transfers

This permit is not transferable to any person eixaéipr notice to the permitting
authority. The permitting authority may requiredification or revocation and
reissuance of the permit to change the name gdehaittee and incorporate such
other requirements as may be necessary under the Ac

Anticipated Noncompliance
The permittee must give advance notice to the pengiauthority of any planned
changes in the permitted small MS4 or activity wimeay result in noncompliance
with this permit.

State/Tribal Environmental Laws
Nothing in this permit shall be construeghteclude the institution of any legal action
or relieve you from any responsibilities, liab#ési, or penalties established pursuant to
any applicable State/Tribal law or regulation unaethority preserved by section 510
of the Act.

No condition of this permit releases you framg responsibility or requirements under
other environmental statutes or regulations.

Severability
The provisions of this permit are severable, amohyf provision of this permit or the
application of any provision of this permit to azriscumstance, is held invalid, the
application of such provision to other circumstan@nd the remainder of this permit
shall not be affected thereby.

Procedures for Modification or Revocation

Permit modification or revocation will be conductactording to 40 CFR 122.62,
122.63, 122.64 and 124.5.

Requiring an Individual Permit or an Alternative General Permit
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6.17.1  Request by permitting authority.he permitting authority may require any person
authorized by this permit to apply for and/or obtaither an individual NPDES permit
or an alternative NPDES general permit. Any intezd person may petition the
permitting authority to take action under this pgiegoh. Where the permitting
authority requires you to apply for an individug?NES permit, the permitting
authority will notify you in writing that a perm#pplication is required. This
notification shall include a brief statement of thasons for this decision, an
application form, a statement setting a deadling/da to file the application, and a
statement that on the effective date of issuanakenial of the individual NPDES
permit or the alternative general permit as it @ggio the individual permittee,
coverage under this general permit shall autonigtisaminate. Applications must be
submitted to the appropriate Regional Office (sag P.3). The permitting authority
may grant additional time to submit the applicatipon request of the applicant. If
you fail to submit in a timely manner an individdNPDES permit application as
required by the permitting authority under thisggaaph, then the applicability of this
permit to you is automatically terminated at thd ehthe day specified by the
permitting authority for application submittal.

6.17.2  Request by permitteeAny discharger authorized by this permit may exjuo be
excluded from the coverage of this permit by apgiyfor an individual permit. In
such cases, you must submit an individual appticati accordance with the
requirements of 40 CFR 122.33(b)(2), with reasampsrting the request, to the
permitting authority at the address for the appetprRegional Office (see Part 2.3).
The request may be granted by issuance of anyidodivpermit or an alternative
general permit if the reasons cited by the permideadequate to support the request.

6.17.3  General permit terminatiarWWhen an individual NPDES permit is issued to a
discharger otherwise subject to this permit, orgéenittee is authorized to discharge
under an alternative NPDES general permit, theicgiplity of this permit to the
individual NPDES permittee is automatically terntechon the effective date of the
individual permit or the date of authorization ofverage under the alternative general
permit, whichever the case may be. When an inddhitiIPDES permit is denied to an
operator otherwise subject to this permit, or therator is denied for coverage under
an alternative NPDES general permit, the applitglaf this permit to the individual
NPDES permittee is automatically terminated ond&e of such denial, unless
otherwise specified by the permitting authority.

7 Permit Conditions Applicable to Specific State offerritory
No additional requirements.

8 Reopener Clause
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8.1

8.2

Procedures for Modification or Revocation
Permit modification or revocation will be conductactording to 40 CFR §122.62,
8122.63, 8122.64 and 8124.5.

Timing of Permit Modification

EPA may elect to modify the permit prior to its egpion (rather than waiting for the new
permit cycle) to comply with any new statutory egulatory requirements, such as for effluent
limitation guidelines, that may be promulgatedha tourse of the current permit cycle.

Definitions

All definition contained in Section 502 of the Aatd 40 CFR 122 shall apply to this
permit and are incorporated herein by referena@. cBnvenience, simplified
explanations of some regulatory/statutory defingithave been provided, but in the
even of a conflict, the definition found in the Git@ or Regulation takes precedence.

Best Management Practices (BMPsgans schedules of activities, prohibitions of
practices, maintenance procedures, and other mameag@ractices to prevent or
reduce the pollution of waters of the United StatBMPs also include treatment
requirements, operating procedures, and practicesritrol runoff, spillage or leaks,
sludge or waste disposal, or drainage from raw madstorage.

Control Measureas used in this permit, refers to any Best Mamege Practice or
other method used to prevent or reduce the diselafrgollutants to waters of the
United States.

CWA or The Acimeans the Clean Water Act (formerly referred tthasFederal
Water Pollution Control Act or Federal Water Padiat Control Act Amendments of
1972) Pub.L. 92-500, as amended Pub. L. 95-217, IP@5-576, Pub. L. 96-483
and Pub. L. 97-117, 33 U.S.C. 1251 et.seq.

Discharge when used without a qualifier, refers to “disgeof a pollutant” as
defined at 40 CFR 122.2.

lllicit Connectionmeans any man-made conveyance connecting andlkoharge
directly to a municipal separate storm sewer.

lllicit Dischargeis defined at 40 CFR 122.26(b)(2) and refers todischarge to a
municipal separate storm sewer that is not entgetyposed of storm water, except
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discharges authorised under an NPDES permit (otiaerthe NPDES permit for
discharges from the MS4) and discharges resultong fire fighting activities.

MEP is an acronym for "Maximum Extent Practicablelje technology-based
discharge standard for Municipal Separate Stormeg&ystems to reduce pollutants
in storm water discharges that was establishedvid 8402(p). A discussion of
MEP as it applies to small MS4s is found at 40 ARR.34.

MS4is an acronym for "Municipal Separate Storm Se8ystem"” and is used to refer
to either a Large, Medium, or Small Municipal SeparStorm Sewer System (e.g.
"the Dallas MS4"). The term is used to refer thesi the system operated by a single
entity or a group of systems within an area thataperated by multiple entities (e.g.,
the Houston MS4 includes MS4s operated by theoityouston, the Texas
Department of Transportation, the Harris CountyBI&ontrol District, Harris
County, and others).

Municipal Separate Storm Sewsrdefined at 40 CFR 122.26(b)(8) and means a
conveyance or system of conveyances (includinggeath drainage systems,
municipal streets, catch basins, curbs, guttetshes, man-made channels, or storm
drains): (i) Owned or operated by a State, citwrtoborough, county, parish, district,
association, or other public body (created by aspant to State law) having
jurisdiction over disposal of sewage, industriabtes, storm water, or other wastes,
including special districts under State law such aswer district, flood control
district or drainage district, or similar entity; @n Indian tribe or an authorized Indian
tribal organization, or a designated and approvadagement agency under section
208 of the CWA that discharges to waters of theeadhBtates; (i) Designed or used
for collecting or conveying storm water; (iii) Whidgs not a combined sewer; and (iv)
Which is not part of a Publicly Owned Treatment Wso(POTW) as defined at 40
CFR 122.2.

NOI is an acronym for “Notice of Intent” to be coveray this permit and is the
mechanism used to “register” for coverage undegreenl permit.

Permitting Authoritymeans the EPA Regional Administrator or an augeali
representative.

Small Municipal Separate Storm Sewer Syssetiefined at 40 CFR 122.26(b)(16)
and refers to all separate storm sewers that anedwr operated by the United
States, a State, city, town, borough, county, padstrict, association, or other
public body (created by or pursuant to State laawjrty jurisdiction over disposal of
sewage, industrial wastes, storm water, or othetegaincluding special districts
under State law such as a sewer district, floodrobdistrict or drainage district, or
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similar entity, or an Indian tribe or an authoridadian tribal organization, or a
designated and approved management agency undiensz@3 of the CWA that
discharges to waters of the United States, buttiglafined as “large™ or “medium”
municipal separate storm sewer system. This teclades systems similar to separate
storm sewer systems in municipalities, such agsysat military bases, large hospital
or prison complexes, and highways and other thdrfaugs. The term does not
include separate storm sewers in very discretesaseigh as individual buildings.

Storm Watels defined at 40 CFR 122.26(b)(13) and means staatar runoff, snow
melt runoff, and surface runoff and drainage.

Storm Water Management Program (SWNégfers to a comprehensive program to
manage the quality of storm water discharged frieennbunicipal separate storm sewer
system.

SWMPis an acronym for “Storm Water Management Program.

Urbanized Areacomprises a place and the adjacent densely sstttedunding
territory that together have a minimum populatid®®, 000 people. The “densely
settled surrounding territory” adjacent to the plaonsists of:

1. Territory made up of one or more contiguoussasrblocks having a population
density of at least 1,000 people per square nuieitlis:

a. Contiguous with and directly connected by raadther qualifying territory, or

b. Noncontiguous with other qualifying territoryych
(1) Within 1 %2 road miles of the main body of thanized area and
connected to it by one or more nonqualifying cernsasks that [a] are
adjacent to the connecting road and [b] togethd#r thie outlying qualifying
territory have a total population density of atstea00 people per square mile,
or

(2) Separated by water or other undevelopableaeyrirom the main body of
the urbanized area, but within 5 road miles ofrtian body of the urbanized
area, as long as the 5 miles include no more IHzmmiles of otherwise
nonqualifying developable territory.

2. A place containing territory qualifying on thesizaof criterion 1 [above] will be
included in the urbanized area in its entiretyfdartially, if the place is an extended
city) if that qualifying territory includes at 1850 percent of the population of the
place. If the place does not contain any territprglifying on the basis of the

39



Case 3:14-cv-01476 Document 1-2 Filed 06/16/14 Page 41 of 63

Small MS4 General Permit November 6, 2006

above criterion, or if that qualifying territoryaludes less than 50 percent of the
place’s population, the place is excluded in itsrety.

3. Other territory with a population density of lékan 1,000 persons per square
mile, provided that it:
a. Eliminates an enclave of no more than 5 squdes m the territory otherwise
qualifying for the urbanized area when the surraugeerritory qualifies on the
basis of population density, or

b. Closes an indentation in the boundary of thetoey otherwise qualifying for

the urbanized area when the contiguous territoajifigs on the basis of
population density, provided that the indentat®ona more than 1 mile across the
open end, has a depth at least two times grearrthe distance across the open
end, and encompasses no more than 5 square miles.
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Appendix A
Eligibility and screening procedures relating to sgecies listed and critical habitat designated
under the Endangered Species Act
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Appendix A. Eligibility and screening procedures elating to species listed and critical
habitat designated under the Endangered Species Act

You must meet one or more of the following sixeamié (A-F) to be eligible for coverage under
the permit:

Criterion A. No federally-listed threatened or andered species or their designated critical
habitat are in proximity to your facility as defthen Addendum G; or

Criterion B. Consultation between a Federal agamcythe Fish and Wildlife Service and/or the
National Marine Fisheries Service (together, thert®es”) under section 7 of the ESA has been
concluded. Consultations can be either formahformal, and would have occurred only as a
result of a separate federal action (e.g., durpgi@ation for an individual wastewater discharge
permit, the issuance of a wetlands dredge angkdilinit, or as a result of a NEPA review).

The consultation must have addressed the effe¢teedéacility’s stormwater discharges,
allowable non-stormwater discharges, and stormwdiseharge-related activities on federally-
listed threatened or endangered species and flyd@esignated critical habitat, and resulted in
either:

I. a biological opinion finding no jeopardy to &dlly-listed species or
destruction/adverse modification of federally-dasigd critical habitat, or

ii. written concurrence from the Service(s) withraling that the facility’s stormwater
discharges associated with industrial activity almwvable non-stormwater discharges are
not likely to adversely affect federally-listed s@s or federally-designated critical habitat;
or

Criterion C. The industrial activities are autlzed through the issuance of a permit under
section 10 of the ESA, and that authorization askbe the effects of the stormwater discharges
associated with industrial activity and allowabtnrstormwater discharges on federally-listed
species and federally-designated critical habitat;

Criterion D. Coordination between the operator gredFish and Wildlife Service and/or the
National Marine Fisheries Service has been condludée coordination must have addressed the
effects of the facility’'s storm water dischargesaasated with industrial activity and allowable
non-storm water discharges on federally-listedéateeed or endangered species and federally-
designated critical habitat. The result of therda@mtion must be a written statement from the
Services that there are not likely to be any advaffects to federally-listed species or federally-
designated critical habitat. Any conditions orrprpiisites deemed necessary to achieve no
adverse effects become eligibility conditions fonel MS4 General Permit coverage; or
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Criterion E. Stormwater discharges associated withstrial activity and allowable non-
stormwater discharges are not likely to adversidctany federally-listed endangered and
threatened (“listed”) species or designated ctitieditat (“critical habitat”); or

Criterion F. The facility’s stormwater dischargessociated with industrial activity and allowable
non-stormwater discharges were already addressatbier operator’s valid certification of
eligibility under Criteria A-E which included thedustrial activities and there is no reason to
believe that federally-listed species or federdégignated critical habitat not considered in the
prior certification may be present or located ioxpmity to the facility. To certify eligibility

under this criterion there must be no lapse of aye in the other operator’s certification. By
certifying eligibility under this criterion, you age to comply with any measures or controls upon
which the other operator's certification was ba¥ex must comply with any applicable terms,
conditions, or other requirements developed irptieeess of meeting the eligibility requirements
of the criteria in this section to remain eligilide coverage under this permit. Such terms and
conditions must be documented and incorporatedymtm Stormwater Management Program
(SWMP).

Assessing Your Facility Discharges

You must follow the procedures in this addenduragsess the potential effects of
stormwater discharges and stormwater dischargeede&tivities on listed species and their
critical habitat. When evaluating these potemtidcts, you must evaluate your entire facility.
For purposes of this Addendum, the term “facilis/inclusive of the term “Action Area.” Action
area is defined in 50 CFR 8402.02 as all areas taffbcted directly or indirectly by the federal
action and not merely the immediate area involwvetthé action. This includes areas beyond the
footprint of the facility that may be affected psnwater discharges and stormwater discharge
related activities. “Facility” is defined in Appemd?A. Note that dischargers who are eligible and
able to certify eligibility under Criterion B, C,,[@r F because of a previously issued ESA section
10 permit, a previously completed ESA section 7sodiation, or because their activities were
already addressed in another discharger’s cetidicaf eligibility may proceed directly to Step
Four.

Step One: Determine if Listed Threatened or Endangered Speael Critical Habitat are
Present On or Near Your Facility.

You must first determine whether federally-listggsies commonly reside in your area.
Federally-listed threatened and endangered spa@assually found in county-specific or
sometimes township-specific listings. The locéitet of the U.S. Fish and Wildlife Service
(FWS), National Marine Fisheries Service (NMFS)] &tate or Tribal Heritage Centers often
maintain such lists on their internet sites. Types of species that may be present determine
which Service office you should contact (in genedFS has jurisdiction over marine, estuaries,
and anadromous species). Visit www.epa.gov/npdeststater/cgp to find the appropriate site
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for your state or check with your local office. thiere are listed species in your county or
township, you must then determine, as best yoalales whether any of the species are located
on or near your property (use the Services or AgeitCenters, as necessary).

You must also check to see fif critical habitat been designated and whether such areas
overlap or are near your facility by contacting ytacal FWS, NMFS, or State or Tribal Heritage
Center. Critical habitat areas may be designaigeipiendently from the listed species for your
county, so even if there are no listed speciesur gounty or township, you must still contact
one of the agencies mentioned above to determihené are any critical habitat areas on or near
your project area. You can also find critical hatbdesignations and associated requirements at
50 CFR Parts 17 and 226 http://www.access.gpo.gov.

If there are no listed species in your county avriship, no critical habitat areas on or
near your project area, or if your local FWS, NMB$& State or Tribal Heritage Center indicates
that listed species are not a concern in your gfaifte county or township, you have satisfied
your eligibility obligations under Criterion A (cbke box A on the Notice of Intent Form). If there
are listed species and if your local FWS, NMFSState or Tribal Heritage Center indicates that
these species could exist on or near your projeet, ou will need to do one or more of the
following:

. Conduct visual inspections. This method may bé&iqudarly suitable for facilities that are
smaller in size or located in non-natural settimigsh as highly urbanized areas or industrial parks
where there is little or no natural habitat, or flrilities that discharge directly into municipal
separate storm sewer systems.

. Conduct a formal biological survey (typically pamned by environmental consulting

firms). In some cases, particularly for largeriliiges with extensive stormwater discharges,
biological surveys may be an appropriate way tessshether species are located on or near the
project area and whether there are likely advefsets to such species. A biological survey may
in some cases be useful in conjunction with Steps, TThree or Four of these instructions.

. Conduct an environmental assessment under therdatnvironmental Policy Act
(NEPA). Such reviews may indicate if listed sps@ee in proximity to the facility. Coverage
under this Small MS4 General Permit may triggehhsaiceview for new sources (that is,
dischargers subject to New Source Performance &tdsdinder section 306 of the Clean Water
Act). Other facilities might require review undeEPA for other reasons, such as federal funding
or other federal involvement in the facility. ifted threatened or endangered species or critical
habitat are present in the project area, you naadt &t impacts to species and/or habitat when
following Steps Two through Four. Note that many bot all measures imposed to protect
listed species under these steps will also pratgtatal habitat. Thus, meeting the eligibility
requirements of this Small MS4 General Permit nesyiire measures to protect critical habitat
that are separate from those to protect listedispec
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Step Two:  Determine if your facility’s Stormwater Dischargesdciated With Industrial
Activity or Allowable Non-Stormwater Discharges Aikely to Adversely Affect Listed
Threatened or Endangered Species or Designatedt@lriabitat

To receive Small MS4 General Permit coverage, yastrassess whether your
stormwater discharges associated with industrialigcor allowable non-stormwater discharges
are likely to adversely affect listed threatene@wdangered species or designated critical habitat
that are present on or near your facility. Po&tilverse effects from stormwater discharges
associated with industrial activity include:

. Hydrological. Stormwater discharges may cause siltation, sedatien or induce other
changes in receiving waters such as temperatui@tysar pH. These effects will vary with the
amount of stormwater discharged and the volumecandition of the receiving water. Where a
stormwater discharge constitutes a minute portidhetotal volume of the receiving water,
adverse hydrological effects are less likely. Btdal activity itself may also alter drainage
patterns on a site where construction occurs #ratirapact listed species or critical habitat.

. Habitat. Site development, grading or other surface distoces from industrial
activities, including storage of materials and ittgallation or placement of stormwater BMPs,
may adversely affect listed species or their habig&tormwater may drain or inundate listed
species habitat.

. Toxicity. In some cases pollutants in stormwater may haxie effects on listed species.

The scope of effects to consider will vary withleate. If you are having difficulty
determining whether your facility is likely to adgely affect listed species or critical habitat, or
one of the Services has already raised concerysuoyou must contact the appropriate office of
the FWS, NMFS or Natural Heritage Center for aaais¢. If adverse effects are not likely, you
have satisfied your eligibility obligations underit€rion E (check box E on the NOI form) and
can apply for coverage under the Small MS4 Gergahit. If your stormwater discharge may
adversely affect listed species or critical habyatu must follow Step Three.

Step Three: Determine if Measures Can Be Implemented to Avdicesse Effects

If you make a preliminary determination that adeezffects to listed species and/or
critical habitat are likely to occur, you can sticeive coverage under Criterion E if appropriate
measures are undertaken to avoid or eliminatakékéhbod of adverse effects prior to applying
for Small MS4 General Permit coverage. These nmeasuay be relatively simple, e.g., re-
routing a stormwater discharge to bypass an areaendpecies are located, relocating BMPs, or
changing the “footprint” of the industrial activityf you cannot ascertain which measures to
implement to avoid the likelihood of adverse effegiou must follow Step Four (iii).
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Step Four:  Determine if the Eligibility Requirements of Critar B, C, D or F Can Be Met

Where adverse effects are likely and you are uareatbout how to avoid or eliminate the
likelihood of adverse effects, you must contactRi¢S and/or NMFS (see subpart iii below).
However, you may still be eligible for Small MS4 rteeal Permit coverage if any likely adverse
effects can be addressed through meeting Crit&jdd, D, or F as follows:

I. A consultation under ESA Section 7 has beefopaed for your industrial activity (see
Criterion B).

ii. An incidental taking permit under Section 1itlee ESA has been issued for your
activity (see Criterion C). Stormwater discharfyes your industrial facility may be
authorized by this Small MS4 General Permit if s@uovity is authorized through the
issuance of a permit under section 10 of the ESRAthat authorization addressed the
effects of your stormwater discharges on fedetisligd species and designated critical
habitat. You must follow FWS and/or NMFS procedunden applying for an ESA
Section 10 permit (see 50 CFR 817.22(b)(1) for RN §222.22 for NMFS).
Application instructions for section 10 permits /S and NMFS can be obtained by
accessing the FWS and NMFS websites (http://wwwdas and
http://www.nmfs.noaa.gov) or by contacting the appiate FWS and NMFS regional
office.

iii. ' You have coordinated your activities with thppropriate Service office (see Criterion
D). In the absence of any other conditions sehfor Step Four, you may still be able to
gualify for coverage under this Small MS4 Geneghhfit if you coordinate with the FWS
or NMFS and the Service provides a letter or menmwen concluding that the direct and
indirect effects of permitting your stormwater diacges will be unlikely to adversely
affect listed species or to adversely modify destigd critical habitat. If you adopt
measures to avoid or eliminate adverse effectstheefervice’s requirements or
recommendations, you must abide by those measur#sef duration of your coverage
under the Small MS4 General Permit. Any such measoust be described in the Storm
Water Management Program (SWMP) and are enforc&bédl MS4 General Permit
conditions and/or conditions for meeting the elitybcriteria in Subpart 1.3.5.3.

iv. You are covered under the eligibility certtcon of another operator for the project
area (see Criterion F). Your stormwater dischavge® already addressed in another
discharger’s certification of eligibility under @sria A through E, which also included
your facility and determined that federally listexndangered or threatened species or
designated critical habitat would not be jeopardliz&o certify eligibility under this
criterion there must be no lapse of coverage irother operator’s certification. By
certifying eligibility under Criterion F, you agrée comply with any measures or controls
upon which the other discharge certification un@aterion B, C, or D was based.
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Certification under Criterion F is discussed in endetail in the Fact Sheet that
accompanies this permit.

You must comply with any terms and conditions inggbander the eligibility
requirements of Criterion A through F to ensuré $foaur stormwater discharges are protective of
listed species and/or critical habitat. Such teams conditions must be incorporated in the
project’s Stormwater Management Program (SWMP}hdfeligibility requirements cannot be
met, then you are not eligible for coverage untdersmall MS4 general permit. In these
instances, you may consider applying to EPA foindividual permit.
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Appendix B
Eligibility and screening procedures relating to hstoric properties and the National
Historic Preservation Act
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Appendix B — Eligibility and screening procedures elating to historic properties and the
National Historic Preservation Act

Section 106 of the National Historic Preservatiart &™NHPA) requires Federal agencies to take
into account the effects of Federal “undertakings historic properties that are either listed on,
or eligible for listing on, the National RegistdrHiistoric Places. The term Federal “undertaking”
is defined in the NHPA regulations to include ajpcq activity, or program of a Federal agency
including those carried out by or on behalf of défal agency, those carried out with Federal
financial assistance, and those requiring a Fegeratit, license or approval. See 36 CFR
800.16(y). Historic properties are defined in Nt¢PA regulations to include prehistoric or
historic districts, sites, buildings, structurespbjects that are included in, or are eligible for
inclusion in, the National Register of Historic €4a. This term includes artifacts, records, and
remains that are related to and located within guoberties. See 36 CFR 800.16(1).

EPA'’s issuance of the Small Municipal Separater8tS8ewer System (MS4) General Permit is a
Federal undertaking within the meaning of the NHBdulations. To address any issues relating
to historic properties in connection with issuantéhe permit, EPA has included criteria for
certifications by applicants that potential impaztsheir covered activities on historic properties
have been appropriately considered and addregd#thugh individual applications for coverage
under the general permit do not constitute sep&@deral undertakings, the screening criteria
and certifications provide an appropriate site-gjpgatieans of addressing historic property issues
in connection with EPA’s issuance of the permitpplicants seeking coverage under the Small
MS4 General Permit are thus required to make cectitifications regarding the potential effects
of their stormwater discharge, allowable non-stoat@aw discharge, and discharge-related
activities on properties listed or eligible fottilg on the National Register of Historic Places.

You must meet one or more of the following foutemia (A- D) to be eligible for coverage under
this permit:

Criterion A. Your stormwater discharges and allbleanon-stormwater discharges

not have the potential to have an effect on histpiroperties and you are not constructing
or installing stormwater BMPs — or, for existingifities seeking renewal of previous
permit coverage, new BMPs — on your site that céassethan 1 acre of subsurface
disturbance; or

Criterion B. Your discharge-related activitie® (j.construction and/or installation of
stormwater best management practices that involbswsface disturbance) will not affect
historic properties; or

Criterion C. Your stormwater discharges, allowald&-stormwater discharges, and

discharge-related activities have the potentidleee an effect ohistoric properties, and
you have obtained and are in compliance with aewriagreement with the State Historic
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Preservation Officer (SHPO) that outlines all measwyou will carry out to mitigate or
prevent any adverse effects on historic propertes;

Criterion D. You have contacted the State HistBrieservation Officer in writing
regarding your potential to have an effect on histproperties, and you did not receive a
response within 30 days.

Activities with No Potential to Have an Effect on Historic Properties

A determination that a Federal undertaking hasatergial to have an effect on historic

properties fulfills an agency’s obligations undee NHPA. EPA has reason to believe that the
vast majority of activities authorized under theaBS4 General Permit have no potential to
have effects on historic properties. The purpdggis permit is to control pollutants that may be
transported in stormwater runoff from industriailites. EPA does not anticipate effects on
historic properties from the pollutants in the stasater and allowable non-stormwater discharges
from municipal separate storm sewer systems. Tbuke extent EPA’s issuance of this general
permit authorizes discharges of such constitueotsined to existing stormwater channels or
natural drainage areas, the permitting action doésave the potential to cause effects on
historic properties.

In addition, EPA is not aware of any impacts ondris properties under other storm water
general permits (i.e., Construction and Multi-Seceneral Permits) that provide coverage to
the regulated community of Puerto Rico.

Activities with Potential to Have an Effect on Hisbric Properties

EPA believes this permit may have some potenti@biee an effect on historic properties where
the Small MS4 General Permit authorizes the coastmu and/or installation of stormwater best
management practices (BMPs) that involve subsudatarbance and impact less than 1 acre of
land. (Ground disturbances of 1 acre or more requaverage under a different permit, the
Construction General Permit.) Where you have studb the land through the construction
and/or installation of BMPs, there is a possibilitgt underground artifacts, records, or remains
associated with historic properties could be impactTherefore, if you are establishing new or
altering existing BMPs to manage your stormwatat thill involve subsurface ground
disturbance of less than 1 acre, you will neednsuee that historic properties will not be
impacted by your activities or that you are in camze with a written agreement with the SHPO
that outlines all measures you will carry out taigiaite or prevent any adverse effects on historic
properties.

Examples of BMPs Which Involve Subsurface Disturban
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EPA reviewed all BMPs currently employed to deteemivhich practices involve some level of
earth disturbance. The following is a non-incladist of BMPs that are presumptively expected
to cause subsurface ground disturbance:

Dikes Berms Catch Basins
Ponds Ditch Trench
Culvert Land manipulation: Channels
contouring, sloping, and
grading
Perimeter Drain Swales Other

EPA cautions dischargers that this list is nondsigle. Any installation and/or construction of
BMPs that involve earth disturbing activities tiaa¢ not on this list will need to be further
examined for the potential to affect historic prdes.

Historic Property Screening Process

You should follow the following screening proces®rder to certify your compliance with
historic property eligibility requirements understpermit (see Section 1.3.6.1). The following
three steps describe how applicants can meet thatpaigibility criteria for protection of
historic properties under this permit:

Step 1: Are You Constructing or Installing AnyrBiwater BMPs That Require Subsurface
Disturbance of Less Than 1 acre?

If, as part of your coverage under this permit, go@ not building or installing BMPs on your site
that cause less than 1 acre of subsurface distteb#men your discharge-related activities do not
have the potential to have an effect on historapprties. You have no further obligations
relating to historic properties. You have metibiiy Criterion A of the Small MS4 General
Permit.

If the answer to the Step 1 question is yes, tleensphould proceed to Step 2.

Step 2: Have Prior Earth Disturbances DetermindwfTHistoric Properties Do Not Exist, or
Have Prior Disturbances Precluded the Existenceligtoric Properties?

If previous construction either revealed the absexidistoric properties or prior disturbances
preclude the existence of historic properties, yr@mnhave no further obligations relating to
historic properties. You have met eligibility @rion B of the Small MS4 General Permit.

If the answer to the Step 2 question is no, thensfeuld proceed to Step 3.
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Step 3: Contact the Appropriate Historic Propeftythorities

Where you are building and/or installing BMPs dififeg less than 1 acre of land to control
stormwater or allowable non-stormwater dischargss@ated with this permit, and the answer
to Step 3 is no, then you should contact the rele8&PO to determine the likelihood that
subsurface artifacts, records, or remains are pallgmpresent on your site. This may involve
examining local records to determine if historitifacts have been found in nearby areas, as well
as limited subsurface examination carried out fifipd professionals.

If through this process it is determined that shistoric properties potentially exist and may be
impacted by your construction or installation of BS) you should contact the relevant SHPO in
writing and request to discuss mitigation or prexenof any adverse effects. The letter should
describe your facility, the nature and locatiorswlbsurface disturbance activities that are
contemplated, any known or suspected historic pt@sen the area, and any anticipated effects
on such properties. The letter should also inditiaat if the SHPO does not respond within 30
days of receiving the letter, you may start yolssuface activities. EPA encourages applicants
to contact the appropriate authorities as sooroasilgle in the event of a potential adverse effect
to an historic property. By entering into, and @bamg with, a written agreement with the

SHPO regarding how to address any adverse impadigstoric properties, you have met
eligibility Criterion C. In situations where anragment cannot be reached between you and the
SHPO you should contact the Environmental Protechgency (Caribbean Environmental
Protection Division, Centro Europa Building, 149@nee de Ledn Avenue, San Juan, PR 00907-
4127).

If you have contacted the SHPO in writing regardiogr potential have an effect on historic
properties and did not receive a response withide88@, you have met eligibility Criterion D.

Addresses for State Historic Preservation Offieceay be found on the Advisory Council on
Historic Preservation’s websitat{p://www.achp.gov/programs.htmlFor Puerto Rico you may
write or call to:

State Historic Preservation Office
P.O. Box 9066581

San Juan, Puerto Rico 00906-6581
Telephone: 787-721-3737

Fax: 787-722-3622

You are reminded that you must comply with applea&tate and local laws concerning
protection of historic properties and include doeatation supporting your determination of
permit eligibility with regard to Part 1.3.6.1(Histc Places) within your implementation of
BMPs. If ground disturbances are of 1 acre or imibiie requires coverage under the
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Construction General Permit (CGP) and documentaiggarding historic properties must be
included in your Stormwater Pollution PreventioarP(SWPPP) required by the CGP.
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Appendix C
EPA Region 2 NPDES Permit Applications Form Regulad Small Municipal Separate
Storm Sewer Systems (MS4s) in EPA’s Jurisdiction whin Puerto Rico
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o ) United States
\__/ Environmental Protection
\’ Agency

EPA Region 2
NPDES Permit Applications Form
Regulated Small Municipal Separate Storm Sewer Systs (MS4s)
in EPA’s Jurisdiction within Puerto Rico

February 2003
Introduction

The U.S. Environmental Protection Agency - Region 2 (EPA) is providing this “Question &
Answer” document outlining permit application requirements to assist the operators of small municipal
separate storm sewer systems (MS4s) required to obtain a National Pollutant Discharge Elimination System
(NPDES) permit for storm water discharges.

This document is intended for use only by MS4 operators in the area of Puerto Rico where EPA is
the NPDES permitting authority.

EPA published the “Phase II”” regulations addressing small municipal storm sewer systems on
December 8,1999.! This “Question & Answer” document addresses the Phase II application requirements
for M84 operators seeking NPDES permit coverage for storm water management plans to be implemented
under 40 CFR 122.34 (i.e., a storm water management plan based on the “‘six minimum measures™).”

EPA Region 2 has not yet issued a general NPDES permit for storm water discharges from
regulated small MS4s, but does intend to issue such a permit. Until EPA issues the general permit, small
MS4s must apply for individual permits as required by 40 CFR 122.33; this document outlines the individual
permit application procedures described at 40 CEFR 122.33(b)(2)(1). Any application mnformation provided by
MS4 operators by the deadlines outlined below will fulfill upcoming general permit application requirements.

All regulatory citations referencing the Phase IT MS4 application requirements are underlined and
included as an appendix starting on page 5.

Please note: there are no application forms for the Phase I MS4 permit program at this time. A
permit application can be substantively completed by following the applicable regulations and by using the
guideline suggestions included in this document. Other EP A-published guidance material may provide
additional clarification of these requirements, and are listed at the end of this document.

164 FR 68721.

> MS4 operators who seek a permit to discharge under an individual permit, either: 1) through implementing
a program different from the “six minimum measures” program under 40 CFR 122.34, or 2) by participating in an
existing “Phase I” NPDES municipal permit program as a limited co-permittee, must comply with the application
requirements for “Phase I’ municipalities contained in 40 CFR 122.26(d). These requirements are not addressed by
this EPA Region 10 Q&A document. Please contact EPA Region 2 directly for more information about the “Phase I”
MS4 application process.
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Who Must Apply for Permit Coverage?

All “regulated small MS4s” defined at 40 CFR 122.32(a) must apply for NPDES permit coverage for
their storm water discharges. The basic term “small municipal separate storm sewer system’” is defined at 40
CER 122.26(b)(16). A “regulated small MS4” is an MS4 located within an urbanized area defined by the
latest Census, or an MS4 that has been specifically designated by EPA Region 2.

Can Multiple MS4 Operators Submit a Joint Permit Application?

Yes. EPA Region 2 allows multiple regulated entities to create a storm water management plan and
jointly apply as co-permittees. The joint application must identify the persons or persons within each
organization responsible for implementing/coordinating the storm water management program and must be
signed by the responsible official of each organization. See 40 CFR 122.33, 122.34, and 122.35 for more
information.

Where Should Applications be Sent?

All application packages should be mailed to the following address:

U.S. EPA Region 2
Caribbean Environmental Protection Division
Centro Buropa Building, Suite 417
1492 Ponce de Leon Avenue
San Juan, Puerto Rico 00907-4127

When Must Applications be Submitted?

Operators of regulated small MS4s located within Census Bureau-defined Urbanized Areas must
apply for NPDES permit coverage by March 10, 2003.

Operators of MS4s located outside of a Urbanized Area that are otherwise designated by EPA under
40 CFR 122.32(a)(2) will be required to apply for permit coverage by a date specified by EPA-Region 2 at the
time of designation. See 40 CFR 122.33(c).

Who Must Sign the Application?

NPDES regulations at 40 CFR 122.22 specify that all permit applications from a municipality, state,
federal or other public agency must be signed by either a principal executive officer or ranking elected
official. A principal executive officer of a federal agency includes: 1) the chief executive officer of the
agency, or 2) a senior executive officer having responsibility for the overall operations of a principal
geographic unit of the agency (e.g., Regional Administrators of EPA).

For joint applications, representatives of each co-applicant must sign the application as
described above.

All applications must be signed using the following certification:
“I certify under penalty of law that this document and all attachments were prepared under

my direction or supervision in accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information submitted. Based on my inquiry of
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the person or persons who manage the system, or those persons directly responsible for
gathering the information, the information submitted 1s, to the best of my knowledge and
belief, true, accurate, and complete. I am aware that there are significant penalties for
submitting false information, including the possibility of fine and imprisonment for
knowing violations.”

What Information Must be Included in the Application?
The following basic information must be included in all NPDES permit applications, as

required by 40 CFR 122.21(f). Where appropriate, suggestions for addressing the requested
item are included:

1) Activities by the applicant that require obtaining an NPDES permit.

(Suggestion: This ttem can be addressed by a statement such as : “The Applicant Name operates
a municipal separate storm sewer system located in )

2) Name, mailing address, and location of the facility for which the application is submitted.

(Suggestion: In the context of the MS4 permitting program, this item should list the name(s),
title(s), attiliation(s), mailing address(es), and telephone number(s) of the operator(s) of the
MS4(s).)

3) Standard Industrial Classification (SIC) Code that reflect the service provided by the facility.

(Suggestion: Generally speaking, the SIC code established by the federal Office of
Management and Budget for public administration/general federal, state or local
government activities 1s 9199. For additional information on SIC codes, check the
Occupational Safety and Health Administration’s website at:
http://www.osha.gov/cgi-bin/sic/sicser5 )

4) The operator name(s), address(es), telephone number(s), ownership status, and status as a federal,
state, local, Tribal or other public entity.

(Suggestion: This ttem should identify the names and titles of the primary administrative
and/or technical staff contacts for the municipal operator(s), if different from item #2.)

5) A listing of any permits or construction approvals received or applied for under any of the
following programs: Resource Conservation or Recovery Act; Underground Injection Control under
the Safe Drinking Water Act; NPDES program under the Clean Water Act; Prevention of
Significant Deterioration program under the Clean Air Act; Nonattainment program under the Clean
Air Act; the National Emission Standards for Hazardous Air Pollutants preconstruction approval
under the Clean Air Act, Ocean Dumping Permits under the Marine Protection Research and
Sanctuaries Act; Dredge or fill permits under section 404 of the Clean Water Act; or other relevant
environmental permits, including state permits.

6) A topographic map (or other map if a topographic map is unavailable) extending one mile beyond
the property boundaries of the source, depicting the facility and each of its intake and discharge
structures; each of its hazardous waste treatment, storage, or disposal facilities; each well where
fluids from the facility are injected underground; and those wells, springs, other surface water bodies,
and drinking water wells listed in public records or otherwise known to the applicant in the map
area.
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(Suggestion: A map of the storm sewer system(s), showing the location of all outfalls and
names and location of all waters of the United States that receive discharges from those
outfalls, is most appropriate for fulfilling this requirement. If a map of such detail is not
available by March 2003, please include any reasonably available version of such a map and
a schedule of when such a map will be available. [See 40 CFR 122.34(b)(3)(11)(A) for a
description of the mapping requirement.] )

7) A brief description of the nature of the business.

(Suggestion: In the context of the MS4 permitting program, briefly describe the MS4 in terms
of its general characteristics, such as: capacity, general operation, or other relevant
information.)

The following additional information is required as part of an NPDES application from
regulated small MS4(s) according to 40 CFR 122.33(b)(2)(i) and 40 CFR 122.34(d)(1):

8) An estimate of the square mileage served by the MS4(s);

9) Descriptions of the best management practices to be implemented by the applicant or another
entity for each of the six storm water minimum control measures described in 40 CFR 122.34(b)(1)

through (b)(6);

10) Descriptions of the measurable goals for each BMP, including (as appropriate) the months
and years in which the action will be taken, including interim milestones and the frequency
of the action; and

11) The person(s) responsible for implementing or coordinating the applicant’s storm water
management program.

(Suggestion: Your description of the storm water management program should identify those
measures that are already in place or are underway, as well as measures that remain to be
developed or implemented. As the operator of the MS4, you have the flexibility to
determine the BMPs and measurable goals, for each mmimum control measure, that are
most appropriate for the system. It is not required that all BMPs be fully implemented and
in place at the time of application. As stated in 40 CFR 122.34(a), EP A will require full
implementation of the applicant’s storm water management program no later than the end
of the first permit term (NPDES permits are typically issued for a 5 year period). The
application package should fully summarize the storm water management plan that is
anticipated for the area, and should acknowledge those BMPs that remain to be developed,
including time lines and milestones for implementation.)

Questions about the information contained in this document can be directed to
Sergio Bosques, EPA Region 2 Storm Water Program Coordinator, at (787) 977-5838.
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